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ELECTION COMMISSION OF INDIA 
New Delhi, the 26th September, 2000 
O.N, 161.—In pursuance of Section 106 of the Represen¬ 
tation of the People Act, 1951 f43 of 1951), the Election 
Commission of India hereby publishes the order of the High 
Couit of Judicature at Madras dated 18-8-1998 in Election 
Petition No. 1 of 1998 (V. Narayanasamy vs. C. P. Thiruna- 
vukkarasu). 

IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(ORIGINAL JURISDICTION) 

Tuesday, the 18th day of August, 1998 

CORAM: 

The HonTrle Mr. Justice E. Padmanabhan. 

Original Appln. No. 298 of 1998 
in 

Election Petdion No. I of 1998 
C. P. Thirunavukkarasu. . .Applicant/Respondent 

Vs. 


2709 GI/2000 


(419) 


V. Naraj^anasamy. 


. .Respondent/Election 
Petitions. 
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Original Application under Order XTV Rule 8 of the Rulea 
of the High Court, Mudrai, Original Side. 1956, read with 
Order VI Rule 16 and Order VII Rule-11 of Code of Civil 
Procedure, praying that thla Court be pleaaed: 

(0 lo strike down the Pleadings in Election Petition 
No. 1 of 1998 in Paragraphs 5 to 11, 13 and 14 
and dismiss the Election Petition No. 1 of 1998 
holding no triable issue hat arisen In the said 
Election Petition; and 

(h) To pas.i such further or other ordert as this Court 
may deem fit and proper In the circumstances 
the case. 

Thi.s Orignal Application coming on for hearing before 
thi Court on Friday the 10th and Friday the 24th days of 
fi.r'y, 199S, Monday the 3rd and Tuesday the 4th days of 
Ancust, 1998 ; upon reading the fudge's summons and affi- 
day't of the Applicant/Respondent, counter affidavit of the 
Resnondent/Election Petitioner and the Election Petition; 
upon penis'ng the documents ffled along with the Election 
Petition and upon hearing the arguments of Mr. V. T. Gopalan, 
Sen-or Advo-ate for Messrs. Mm. Radha Gopalan S. Gajen- 
dran and T' Sasikala, Advocate' for Applicant/Respftndetlt 
and of Mr. R, Subram-'niam, Advocate for Respondent/Elec¬ 
tion P«'f'tioner and having stood over for consideration till 
this day the Court made the following: 

ORDER 

Tb's orl^dnal annlicatlon has been taken out bv (he res- 
pond''nt In rhe Flection Petition under Order XIV Rule 8 
of the Madras High Court Qriirliial Side Rules read with 
Order VI. Rule 16 and Order VIT, Rule 11 of the Code of 
Civil Procedure. 

2. In ths original application the respondent in the election 
petition has applied to this Court to strike down the paragraphs 
5 to 11, 13 and 14 In the election petition No. 1/98 end 
consequently dismiss the said election jwtition holding n® 
triable issue arises or turvives In fhe election petition. 

3 The factual matrix in the election petition has to bo 
summarised before taking up (he application for discureion 
The respondent filed Election Petition No. 1 /98 under Sections 
80 A, Si, 101(b) and (4) erf The Representation of People 
Act, 1951 seeking for a declaration that the election of the 
respondent as returned candidate to fill one seat in Council 
. of States as elected by the Members of Pondicherry Legislative 
Assrmbly ip the election held on 3-10-1997 as void and also 
for a declaration that fhe election petitlonr has been duly 
elected as Member of Council of States in the said election. 

4. As ropards the second relief to declare that the peti¬ 
tioner has been duly elected as member of the Council of 
States in the said election has not been canvassed by the 

! counsel for the petitioner os the election petitioner is very 
niucb aware of the limitatltms of such a prayer. 

5. A notificatfon dated 16-9-1997 was issued to flU the seat 
of uiemper of Council of States to be elected by the Members 
of the Luglslutive Assembly of Union Territory of Pondicherry. 
Accorduig to the notification; 23rd September,1997 is the 
last date Cor filing nominations; 24th September, 1997 is the 
date for scrutiny of nominations; 26th ^ptember, 1997 la 
'he last date for withdrawal of nominations ; 3rd October, 
1937 is (he date for poll and 6th October, 1997 is the date 
before which the election has to be completed. The Secretary, 
Pond'cheiry Legislative Assembly was appointed as the Return¬ 
ing Officer in respect of the biennial election, to the Council 
of State". 

(>. The petitioner in the election petition who Is the respon¬ 
dent In (h't application will be, referred as the ‘election peti¬ 
tioner , The applicant in this original application who is the 
respondent in the election petition will be referred as the 
v-Ui’-ned candidate'. 

7. It Is not in dispute that total number of voters that is 
ejected members of the Legislative Asrembly of Union 'Terri- 
toTV of Pondlcherrv on the relevant date was 29 and in all 
27 vo'es v/ere po'led. The election petitioner as well as the 
rOptestlniT respondent whose nominations were found to be 
In order contested in the election. In the election, in favoui* 
of fhe relumed candidate Mr. C. P. Thirunavukkarasu, 15 
votes were nolled while 12 votes wore polled In favour the 
'(‘'-■tlon pftltlonrr Mr Narayana8'’my. On 3-10-1997, the 
p.e*Lrninp Officer declared that Mr. C. P. ThTmwtvukkamsu 


has been duly elected to fill the seat In the Council of States 
and a notification has also been published in the Government 
Gazette on 7-10-lS>97. Being aggrieved by the election of 
Mr. C. P. ntirunayukkarasu, the unsuccessful canffidate V. 
Narayanasamy has instituted the election petition, praying not 
onl to set aside the election ot the resnondent/retumed can- 
didntc, but aho prayed for a declaration that he haa been 
declared elected. 

8. Skeletel facts with respect to the nomination of 
candidates are also relevant. The returned candidate was 
proposed by Mr. R. V. lanaklraman, Chief Minister of 
Union Territory of Pondicherry. For the second set of 
application, the proposal was by Mr. C. Jeyakumar, Minister 
Government of Pondicherry, The said nominations were 
seconded by Mr. N. Kandeswamy, Deputy Speaker and Mr. 
K. Rajasekaran, Parliamentary Secretary to Chief Miniater 
respeetlvely. 

9. The election petitioner has averred that members of the 
Legislative Assembly belonging to Dravida Munnetra Kax- 
hagam, Tamil M!*nlla Congre's, Chmmunist Party of India, 
Pattali Makkal Katchi and Janata Dal as well as one Inde* 
pendent M.L.A., were not available at Pondicherry and they 
wore taken out of Pondicherry and were entertained and 
were brought back to Pondicherry only on 2-10-1997. It has 
been further alleged that e-xceptlng the Ministers Mr. S, P. 
Slvakumar and Mr. R. Vlihwanathan, no other Minister was 
available at Pondicherry for canvassing. According to the 
petitioner the Chief Minister Mr. R. V, Janakiraman was 
acting as agent for the returned candidate, took the M.L.As 
and kept them at Hotel Ashok, Pondicherry providing all 
facilities between 25-M997 to 27-9-1997 and that the voters 



Minister, Government of Pondicherry was also the agent of 
the respondent. The said Minister took Mr. M. Kandaswamy, 
Deputy Speaker and Mr. K. Rajasekaran, Parliamentary 
Secretary to Chief Minister of Pondicherry, t« Ooa only with 
a view to influence them and get their votes polled in favour 
of the returned candidate. According to the election petitioner 
the said three persons went by two cars to goa and stayed 
in Oov.ernment Guest House at Goa and the entire expense* 
for their travel and stay at Ooa were met by Government 
of Pondicherry. It is alleged that the said two M.L.As were 
entertained at Goa, were mduced to cast their votes in favonr 
of the returned candidate. It has been alleged that by taking 
the voters and keeping them in Star Hotels as well as enter* 
talnina by the Ministers, amounts to corrupt pracilcea 
eomm’tt°d by the agents of the returned candidate to secura 
their votes. 

10. According to the FNctlon Petitioner, acts of corrunt 
practices fall under 123tl)fB) and (2) of the Representation 
ef The P(v?T)Ie Act, 1951. it has been further Alleged that 
M"- C. Jeyaknmar and Mr. R. V, Janakiraman, Chief Minister 
whh fhe consent of the returned candidate committed corrupt 
nractic's and hence the election of the returned candidate 
hn. to he declared as void. It was further alleged that Mr 
P V JanaHrnman. Chief Minister and Mr, C. Jeyakumar, 
M-'nister acted as agents if the returned candidate and the 
same h’s mate’^aFv affected the election result, in so fs"- as 
the election petitioner Is concerned and It has given chance 
to the returned candidate to succeed. It has been further 
allogod thnt Mr. fil. Kesavan. M.L.A., acted as agent of the 
re*hord*nt committed corrupt nrnctices bv taking the various 
M L As entertained them jnd lirought them back to Pondl¬ 
cherrv on the eve of election. It is the further case of the 
election oefitioner that just before the elcctic-n to the Council 
of .q^ates. Government of Pondicherry announced appointment 
of Ch^iirrinTi to nf wh^f'b 

snueared in the dailies of 26th September 1997 wherein the 
electorate, namelv members of the I.egislative Assembly were 
tinned for appointment of various State owned Cornorationi 

ns an indlic'TTiPnt to elect the retume,! candidate The noti- 

fleafious so issued with respect to appointment of Chairman 
to five State owned Corporations would amount to exercise 
of undue Influence to secure the votes of M.L.As and parti- 
cularlv the M.L,As whose names have been tipped for 
nnnointmens of Chairman. "The sfl'd set wou'd amount to 
enrrunt practice falling under Section 123fl)fB) and (2) of 
Til'- Wenresentatlon of the People Act. It has been further 
ptenderl that Xfr P, Kauu'n. the M-'nlster for Home. Govern- 
m-nt of Popdicberry Is disqualified in terms of Schedule X 
of The Oonstittition ol India and he had been allowed to 
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exercise his vote by the Returning Officer and this has affected 
the result of the election. Further, it haj been alleged that 
the restricted hours of polling notified asid conducted would 
amount to non-compliance with Section ]00(l)(dKiv;. 

11. The respondent in ,-he election petition has filed a 
detailed counter contending luat he is not guilty of any coirupt 
practice; that no election *.gent has been appointed by him 
as suggested; that neither .Mr. R. V. Janakiraman nor Mr. 
Katman, nor any other Miuistei has been appointed us his 
election agent besides denying all other averments. The 
respondLnt in fact denied all the averments contained in the 
election petition and prayed for dismissal tif the election 
petition. It would be sufficient at this stage to refer to the 
skeletal pleadings and while taking up the respective con¬ 
tentions put forward in the application, the plea and counter 
plea of the parties will be referred to in detail. The returned 
candidate prayed for dismissal of the election petition as the 
same does not disclose any cause for being tried. 

12. This Court after nearing the counsel for either side, 
framed the following issues in the election petition on 
10-7-1998 

1. Whether the election of the respondent as Member 
of Parliament, Rajya Sabha is vitiated by corrupt 
practices ? 

2. Whether the election of the respondent as Member 
of Parliament, Rajya Safa.ha is vitiated due to corrupt 
practices under Section 123(1 )(B) and (2) and also 
Section 100(l)(d) of me Representation of the People 
Act? 

3. Whether the acceptance of vote cast by Mr. Kannao 
is valid? 

4. Whether the election procedure is vitiated by noB- 
compliance with Section 56 of the Representation of 
the People Act, 1951 as duration of election was 
only four hours? 

5. Whether the Election Petition is liable to be dis¬ 
missed for non compliance of section 83 read with 
section 123 of the Act? 

6. Whether all the material facts necessa^ to constitute 
the cause of action and as such a triable issue has 
been disclosed in respect of corrupt practices alleged 
in terms of section 83 of the Act 7 

7. Whether any triable issue arises out of any part 
of the pleadings of the Election Petition ? 

8. To what relief the petitioner is entitled to 7 

13. At that, stage, the respondent in the election petition 
had taken out this original application No. 293 of 1998 seek¬ 
ing to strike out most of ihe paragraphs in the election peti¬ 
tion as they do not discio'e a clause of action, that no mate¬ 
rial particulars have been pleaded and disclosed in respect of 
the conupt practices alleged against the returned candidate, 
that the persons mentioned in the election petition were not 
the election agents of the i-etuvned candidate, that no consent 
of the returned candidate had been pleaded with respect to 
the alleged corrupt practices attributed to the two Ministers 
and entertaining the voters and in the absence of minimal 
requirement of material particulars in the election petition, 
paragraphs 5 to 11. 13 and 14 are liable to be struck off and 
consequently there being no triable issue, the election petition 
deserves to be dismissed. 

14. A counter has been Med to the original annlicalion 
by the election petitioner raising detailed obiedions. Mr. 
V- T. Gopalan appearing for the returned candidate who 
had taken out the original application submitted detailed 
arguments and prayed for striking off the said paragraphs in 
the election petition, while Mr. R. Subramanian, the counsel 
for the election petitioner submitted detailed arguments in 
reply. The counsel appearing for either side relied upon a 
number of decisions in. support of their respective contentions, 
which contertions will be considered in detail in this order, 

15. A preliminary objection has been raised by Mr. R. 
Subramanian. the learned counsel appearing for the election 
petitioner contending that the present original application is 
aot_ maintainable and that the merits of the entire election 
petitioa has to ba decieed at tha trial and the deetion Ktiffoa 


cannot be dismissed by taking out an original application of 
this nalure. Mr. Subramanian the learned counsel also con¬ 
tended t,iat the application to stiike out the paragraphs as 
taken out by the returned cand.datc is not mainainable. 
Though such a contention has been raised by Mr. R. Subra¬ 
manian, in the light of the sclti d po ut on of law, the learned 
counsel m.,de his submissions on merits with respect to the 
strik ng off the various paragraphs in ihe election petition 
and sought to contend that there are sufficient or more tnan 
sufficient materials or particulars and it cannot be said that 
materia! particulars have not been pleaded in the election 
petition and it is not as if there is no cause of action at all 
been pleaded or disclosed in tsie election petition. 

16 Before taking up the points for consideraton with 
respect to the maintainability of the application, it is relevant 
to refer to the earliest pronouncement of the Apex Court 
reported in AIR 1972 SC page 515 fHaidwari Lai V. Kanwal 
Singh) wherein it has been held thus :— 

“Counsel on behalf ot the lespondent submitted that an 
election petition eou'd not be dismissed by reason 
or want of material facts because section 86 of the 
Act confened power on the High Court to dismiss 
the election petition which did not comply with the 
provisious of Section 81 or section 82 or section 
117 ol the Act. It was emphasized that section 83 
d d not find place in Section 86. Under section 87 
of the Act, every election petition shall be tried 
by the High Court as nearly as may be in accordance 
with the procedure appfioable under the Code of 
Civil Prccediffe, (908 to the trial of suits. A suit 
which does not furnish cause of action can be 
dismissed.” 

17. In 1982 VoL HI SCC 487, (Roop Lai Sethi v. 
Nachhettar Singh Gill), after analysing the earlier case law, 
the Apex Court held thus :— 

“Under Order 6 Rul« 5, particulars wUl be ordered of 
the material facts on which the party pleading relies 
for ■ his claim or aefence. 11 a party’s pleading is 
defective he can also j.ek leave to alter and amend 
his own defective pleading under Order 6. Rule 17. 
There is no express rule providing for the conse¬ 
quence of. a party t,tiling to deliver particulars re¬ 
quired by order of Court, but the decisic^s arc to 
the effect that either by Clie order calling tor parti¬ 
culars or by a later outer ttie court can direct the 
claim or defence to be struck out under order 6, 
rule 16 of the Code .... 

There is distinction between ‘'niaierials facts” and 
“particulars”. The words “materials facts” show that 
the facts necessary to foimulate a eumplete cause 
of action must be st,ited. Omission of a single 
material fact leads to an incomp'ete cause of action 
and the statement oi plaint becomes bad.". .. 

The word “material” in material facts under section 
83 of the Act means facts necessary for the purpose 
ol formulating a complete cause of action; and if 
any one “material” fict is omitted, the statement 
“or plaint is bad; it is liable to be struck out. The 
function of ‘particulars’ is quite different, the use 
of particulars is intended to meet a further and 
quite separate requirement of p’eading imposed in 
fairness and justice to the returned candidate. Their 
function is to fill in the picture of the election peti¬ 
tioner’s cause of action with information sufficiently 
detailed to put the returned candidate on his guard 
as to the case he iias to meet and to enable him to 
prepare for trial 'n a case where his election is 
challengr-d on the ground of anv corrupt practice.. 
Sub Section (1) of section 8^ of the Act enact that 
the trial of an election petition shall be, as nearly 
as may be, in accoi'd.ince with ,the procedure appli¬ 
cable undei the Code of.Civil Procedure, 1908 to 
the trial of suits, ^abject tp the provisions of the 
Act and of any rules made thereunder. There are 
no express provisions in the Act or in the rules 
made thereunder as contemplated under sub-section 
(I) of section 87 of the Act to deal with the situation 
like the present. The provisions of the Code accord¬ 
ingly must apply in such a case as provided by 
sub-section (1) c,f section 87 of the Act. 'That being 
so, the yrovisioas Ordw 6 which are integriS 
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part of the Code come into play except to the extent 
modified by sub sectioo (5) of section 86 of the 

Att** 


18. The verf same pronouncements have been followed 
subsequently in 1986 Supp. SCC 315 and 1987 Supp. S>CC 
663 and in AIR 1994 SC 2277. 

In AIR 1994 SC 2277, (Subash Desai V. Sharad. I. Rao). 
the Apex Court after referring to Azhar Hussai V. Rajiv 
Gandhi (1986 2 SCR 782) held thus 

"Section 86 vests power in the High Court to dismias 
an election petition which has not been properly 
presented as required by section 81; or whether 
has been non-compliance of section 82 i.e., non¬ 
joinder of the necessary parties to the election 
petition; or for non-compliance of section 117 i.e., 
non deposit of the required amount as security for 
the costs of the election petition. Section 86 does 
not contemplate dismissal of the election petition 
for non-cons^iance of the requirements of section 
83 of the Act. But section 83 enjoins that an election 
petition shall contain consise statement of material 
facts, and sbjdl set forth full particulars of any 
corrupt practice that the petitioner alleges, which 
should be verified and supported by affidavit, so 
far the allegations of corrupt practices are concerned. 
This provision is not only procedural, but has an 
object behind it; so that a person declared to have 
been elected is not dragged to court to defend and 
support tte validity of bis election, on allegations of 
corrupt practice which are not precise and details 
whereof have not been supported by a proper 
affidavit. Apart from that, unless the material facts 
and full particulars of the corrupt practices are set 
forth ‘‘properly in the election petition, the person 
whose election is challenged is bound to be pre¬ 
judiced in defending himseif of the charges, which 
have been levelled against him. In view of the 
repeslted pronoUtiteiilents of this Court, that the 
charge of conijpt prsetibe is quasi-criminal in nature, 
the pereoh chtfilenging an elfectibn on the ground 
of corrupt practice cannot take liberty of making 
any Va/me or reckless alligations, without taking the 
ri^onSibilily about the correctness thereof. Before 
the Court proceeds to investigate such allegations, 
the Court must be satisfied, that the material facts 
have been stated all with the full particulars of the 
corrupt practice, alleged by the petitionsr, which 
have been duly supported by an affidavit. In cases 
where the Court finds that neither material facts 
have bien stated, nor full porticulars of the eomipt 
practice as required by section 83 have been furnished 
in the electiOtl petition, the election petition can be 
dismissed, not uhder section 86. but under the pro¬ 
visions of the Code of Civil Procedure, which are 
aliplicabTe, read With Section 83(1) of the Act, saying 
that ft does not disclose a cause of action. This aspect 
hiB been examined by this Court in detail in the 
cases of AzB^r Huiisan V’ Raiiv Gandhi, (1986) 
2 SCR 782; (AIR 1986 SC 1253); HardWari Lai V. 
Kanwal Singh, (1972) 2 SCR 742; (AIR 1972 SC 
515)." 

19. Identical view has been taken bv Jartarthstlani, J. in 
O.A. Nos. 36 and 186 of 1997 in E.P. No. 3 of 1996 dated 
16-5-1997. In view of the above pronouncements, the original 
application taken by the returned candidate is maintainable 
and the same has to be decided on merits. The objections 
raised by Mr. R. Subramanihn. learned counsel for the election 
petitioner as to ■ maintainability cannot be sustained in law. 

20; It has been repeatedly laid down by their Lordships 
of the Supreme Court by a catena of decisions that an election 
could be challferiged as provided in Section SO of the Repre¬ 
sentation of the People Act on the grounds set cut in Section 
too of the Act, In terms of Section 83, which is mandatory, 
the election petition shall contain a concise statement of 
material fails and the petitioner shtJ! set forth full particulars 
of corrupt practice. 

_2,i. Section 83 of the Act regulates the pleadings and the 
said provision makes it obligatory on the election petitioner 
to furnish the requisite facts, details and particulars of each 
corrupt practice with exactitude. If the petitioner fails to make 
a groimd XBObi Seetiml iOO of th* Ri^reseiitifiw of tb* 


People Act, such a petition has to fail at the very threshold. 

22. It has also been repeatedly held by their Lordships of 
the Supreme Court that the allegations of corrupt practice 
are in the nature of criminal charges and there should be no 
vagueness in the allegations so that the returned candidate ^ 
may know the details of full impact of what he has to face 

in the trial. Where the allegations are vague, general and on 
the whole, where the material facts are not set out in the 
pleadings, there is no purpose in proceeding with the trial 
of election petition. In such a case, the election petition has 
to fail for want of cause of actimi. 

23. In Laxmi Narayan Nayak Vs. Ramratan Chafiirvedi 
and others [1990(2) SCC 173] S. Ratnavel Pandian, J. 
yaking for the Bench after analysuig the case law held 
thus:— 

“This Court in a catena of decisions has laid down the 
principles as to the nature of pleadings ki election 
cases, the sum and substance of which being: 

(1) ITie pleadings of the electio.n petitioner in his 

petition should be absolutely precise and clear 
containing all necessary details and particulars as ^ 
required by law vide Dhartipakar Madan Lai 
Agarwal V. Rajiv Gandhi (1987 Supp. SCC 93) 
and Kona Prabhakara Rao V. M. ^shagiri Rao 
(1982(1) SCC 442. 

(2) TTie allegations in the election petition should not 

be vague, general in nature or lacking of materials 
or frivolous or vexatious because the court is 
empowered at any stage of the proceedings to 
strike down or delete pleadings which are suffering 
from such vices as not raising any triable issue 
vide Manphul Singh V. Surinder Singh (1973 
(2) SCC 599), Kona Prabhakara Rao V. M. 

Seshagiri Rao (1982 (1) SCC 442) and Dhartipakar 
Madan Lai Agarwal V. Rajiv Gsoidhi (1987 Supp. 

SCC 93).” 

In the circumstances, this Court hoHls that this original 
application filed by the returned candidate is maintainable * 
and it hag to be decided on merits. 

24. Before taking up the paragraphs with respect to which 
striking off has been prayed for, it is essential to refer to 
Section 81, 83 and 86 of the Representation of the People 
Act, 1951 and also refer to atleast few of the pronouncements 
of the Apex Court, where it has been emphasised that plead* 
ings in an Election petition have to be precise, specific and 
unambiguous and if the election petition does not disclose a 
cause of action, it b liable to be rejected in limine, 

25. In this respect, in Bhagwati Prasad Dixit 'Ohorewala' 

Vs. Rajiv Gandhi (1986 (4) SCC 78), tlie Apex Court held 
that in election petitions pleadings have to be precise, specific 
and unambiguous and if the election petition does not dis* 
close a cause of action, it could be rejected in limine. If on 
going through all the grounds mentioned in the petition and -■ 
if they are sO frivolous and vexatious, the petition could ^ 
rejected at the threshold. 

26. In Samant N. BalakrishnS V. George Fernandez and! 
others (AIR 1969 SC 1201) their Lordships of the Supreme 
Court, while considering Sections 81, 83 and 86 of the Re¬ 
presentation of the People Act held that the said provisions 
are mandatory and the entire and complete cause of action 
must be set out in the jietition, in the share of material facta. 

In that context the Apex Court held thus ;— 

"Having dealt with the substantive law on the subject 
of election petitions we may now turn to the pio- 
cedural provisions in the Representation of the 
People Act. Here, we have to consider Ss. 81, 83 
and 86 of the Act. The first provides the proce¬ 
dure for the presentation of election petitions. The 
proviso to sub-section alone is material here. It 
provides that an election petition may be presented 
on One or more of the grounds specified in sub¬ 
sec. (I) of S. 100 and S. 101. That as we have “S. 
shown above creates the substantive right. Section 
83 theft provides that the election petition must 
contain a concise statement at the material facts 
on which the petitioner relies and further that he 
must also set forth full particulars of any corrupt 
practiq* that the pfetitioftCr alleges inciuding as 
full _ a stafement as pt^itto of the names of the 
parties alleged to have eecamitted each cemipt 
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piactice and the date and place of the conunisuon 
of each such practice. Thp section is maodaiory 
and requires first a concise statement ot materi^ 
facts and then requires the fullest possible paiti- 
\ culars. What is the difference between materials 

facts and particulars ? The word ‘material’ shows 
that the facts necessary to formulate a complete 
cause of action must be stated. Omission of a 
siuftle material facts leads to an incomplete cause 
If action and the statement of claim becomes, 
bad. The function of particulars is to present a» 
full a picture of the cause of action with such fur¬ 
ther iniormation m detail as to make the opposite 
party understand the case he will have to meet, 
'there may be some overlapping between mateiial 
facts and particulars but the two me quite distinct. 
Thus the material facts will mention that a state¬ 
ment of fact (which must be set out) was made 
and it must be alleged that it refeis to the charac¬ 
ter and conduct of the candidate that it is false or 
whicji the returned candidate believes to be false 
or dcjcs not believe to be true and that it is calcu- 
^ lated to prejudice the chances of the petitioner. In 

the particulars ihc n.ime of the person making the 
Bt.atement, with the date, time and place will be 
mentioned. The material facts thus will show the 
ground of corrupt practice and the complete cause 
of action and the particulars wUl give the necessary 
information to present a full picture of the cause 
of action. In stating the material facts it will not 
do merely to quote the words of the section be¬ 
cause then the “efficacy of the words ‘material 
facts’ will be lost. The fact which constitutes the 
corrupt practice must be stated and the fact must 
be correlated to one of the heads of corrupt prac¬ 
tice. Just as a plant whhout disclosing a proper 
cause of action cannot be said to be a good plaint, 
so also an election petition without the material 
facta relating to a corrupt practice is no election 
petition at all. A T»tition which merely cites the 
^ sections cannot be said to disclose a cause of action. 

where the allegation is the making of a false state¬ 
ment. That statement must appear and the parti¬ 
culars must be full at to the person making the 
statement and the necessary informaion. Formerly 
the petition used to be in two parts. The material 
facti had to be included in the petition and the par¬ 
ticulars in a schedule. It is inconceivable that a 
petition could be filed without the material facts 
and the schedule by merely citing the corrupt pr.ac- 
lice from the statute. Indeed the penalty of dis¬ 
missal summarily was enjoined for petitions, which 
did not comply with the requirement. Today the 
particulars need not be separately included in a 
schedule but the distinction remains. The entire 
and complete cause of action must be in the peti- 
^ fion in the shape of material facts, the particulars 

■- being the further informnti'On to complete the pic¬ 

ture. Th's distinction is brought out by the provi¬ 
sions of Section 86 although the penalty of dismis¬ 
sal is taken away. Suh-section (5) of that section 
provides:" 

26. In Shrl Udhav Singh Vs. hfadhav Rao Scindia (1977 
(11 see 511, Sarkaria, J. speaking for the Bench held 
(bus :— 

“Like the Code of Civjj Procedure, this section also 
envisages a dlstincHcm between “an.aterial facts"' 
and “material particulars”. Clause (a) of sub-sec¬ 
tion (1) corresponds to Order 6, Rule 2, while 
clause (b) is analogous to Order 6 Rules 4 and 6 
of the Code. The distinction between “material 
particulars” is important because different conse¬ 
quences may flow from a deficiency of such facts 
or particulars in the pleading. Failure to plead 
even a single material fact leaifs to an incomplete 
cause of action and incomplete allegations of »uch 
a charge are liable to be itnsek off under Order 6, 
Rule 16. Code of Civil Procedure. If the petition 
is based solely on those allegations which suffer 
ftotn lack of material facts, the petition is liable 
t.o summarily rejected for want of cause of 
action,^ In the ca'e of a petition suffering from 
a dlUhn^cy of inSlerial particulars, the court has a 


discretion to allow the petitioner to supjdy the rf- 
quired particulars even after the expiry of Ihsi- 
tatiOtL 

“All the primary facts which must be proved at the trial 
by a praly to estabhsh the existence of a cause of action or 
his defence, are “material facts”. In the context of a charge 
of corrupt practice, ‘material facts” would mean all the basic 
facts constituting the ingredients of the particular corrupt 
practice alleged, which the petitioner is bound to substantiate 
before he can succeed on that charge. Whether in an elec¬ 
tion-petition, a particular fact is material or not, and as such 
required to be pleaded is a question which depends on the 
nature of the charge levelled, the grotmd reiled upon and 
the special circumstaiices of the case. In short all those 
facts, which are essential to dothe the petitioner with a 
complete cause of action, are “material facts” which must 
be pleaded, and failure to plead evep a single material tact 
amounts to disobedience of the mandate of Section 83(l)(a). 

“Particulars”, on the othef hand, are “the details of the 
case set up by the party”, "Materiid particulars” within the 
contemplation of clause (b) of Section 83(1) would therefore, 
mean aU the details which are rieoessary to amplify, refine 
and embellish the material facts already pleaded in the peti¬ 
tion in compliance with the requirements of clause (a). “Parti¬ 
culars serve the purpose of finishing touches to the basic 
contours of a picture already drawn, to make it full, more 
detailed and more irffonnative.” 

27. In Ashwani Kumar Sharma Vs. Yaduvansh Singh and 
Others (AIR 1998 SC 337) their Lordships after referring 
to Udhav Singh V. Madhav Rdo Scindia (1577 (1) SCC 511) 
thus reiterated;— 

“However, evidmcc in support of the pleas which have 
been taken or facts which have been pleaded, can¬ 
not be confused with the concise statement of 
material facts which an election petition it required 
to set out under Sectim 83(l)(a) In the case ot 
Udhav Singh V, Madhav Rao Scindia, (1977 (1) 
SCC 511 ; (AIR 1976 SC 744), this Court made a 
distinction between material facts and material parti¬ 
culars. The (2ourt said that this distinction was 
important because different consequences may flow 
from a deficiency of such facts or particulars in the 
pleading. Failure to plead even a single material 
fact would lead to an incomplete cause of action 
and incomplete allegations of such a char^ are 
liable to be struck off. But if material particulars 
are lacking, they may be supplied at a later date. 
Respondent No. 1 relies upon this distinction ia 
support of his plea that the election petition is liable 
to be dismissed for non-disclosure of material facts. 
The election petition, however, is required to con¬ 
tain a concise statement of material facts, this being 
^uivalent to a cause of action. The entire evidence 
in support of such material facts is not required to 
be set out. Prom the contents of the election peti¬ 
tion, it is not possible to hold that a concise ftate- 
ment of material facts is not be found in the peti¬ 
tion. In the case of Arun Kumar Bose V. Mohd. 
Furkan Ansari, AIR 1983 SC 1311 at page 1314, 
this Court distingi>shed the provision of Section 
83(l)(a) from 83(l)(b). “Tlie scheme in Section 
83(1) of the Act makes the position clear. Clause 
f^) refers to general allegations and requires a con¬ 
cise statement of material facts to be furnished, 
while clause (b) referring to corrupt practice re¬ 
quires all detaib to be given”. 

28. Before taking up the paragraphs for consideration, it 
IS also e.ssential to refer to one more aspect of the pleadings. 
As has been pointed out by their Lordships of the Apex 
Court in Samant N. Balakrishha V. George Fernandez and 
(Hhers (AIR 1969 SC 1201) ; (1969(3) SCC 238) that the elec¬ 
tion petition Mst set out a ground or charge or the kind Of 
corrupt practice with material facta on which a charge can 
be made out and mere repetition of the words of the statute 
does not amount to a proper statement of facts. In this 
respect the Apex C^urt held thus;— 

"It would afm®5r from this that to make out a complete 
charge the facts neieaary must included In 
relation to a ground as stated in tlie Act. Merdy, 
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repeating the words of the statute is not sufficient. 
The petitioner must specify the ground i.e., to say 
the nature of the corrupt practice and the facts 
necessary to make out a charge. Although it has 
been said that the charge of corrupt practice is in 
the nature of quasi criminal charge, the trial of an. 
election petition follows the procedure for the trial 
of a civil suit. The charge which is included m 
the petition must, therefore, specify the material 
facts of which the truth must be established. This 
is how the case was understood in numerous- ether 
cases, some of which we have already referred. In 
particular see. J. Devaiab V. Nagappa and Others, 
1965 Mys 102 ; Babulal Sharma V. Brijanarain 
Brajesh and Others 1958 Madh Pra 176 F.B. 

From our examination of all the cases that were cited 
before us, we are satisfied that an election petition 
must set out a ground or charge. In other words, 
the kind of corrupt practice which was perpetrated 
together with material facts on which a charge can 
be made out must be stated. It is obvious that 
merely repeating the v/ords of the statute does not 
amount to a proper statement of facts and the sec¬ 
tion requires that material facta of corrupt practices 
must be stated.” 

29. The paragraphs of the election petition with respect to 
which the Original Application has been taken cut to strike 
off has to be considered in the light of the above pronounce¬ 
ments of the Apex Court. 

30. Before taking up the earlier paragraphs for considera¬ 
tion, it would be proper to consider the request to strike 
oflf paragraphs 13 and 14 of the election petition. 

3C(aJ In para 13 of the election petition, it has been aver¬ 
red by the election petitioner that Mr. P. Kannan, Minister 
for Home, Government of Pondicherry is disqualified in 
terms of Schedule X of the Constitution as he had joined 
Tamil Monila Congress after elections event 
though he contested md returned candidate as an In¬ 
dependent candidate. According to the election petitioner, 
the said Mr. P. Kannan is disqualified to cast his vote as 
he had lost his membership to the Pondicherry Legislative 
Assembly as a result of defection. 

31. The petitioner has also submitted that W.P. No. 14373 
of 1997 is pending on the file of this Court, wherein the 
decision of the Speaker holding that the said Mr. Kannan 
has not incurred the disqualification is in challenge and the 
W.P. is still pending. It is fairly admitted by Mr. R. Subra- 
manian, learned counsel for the election petitioner that 
Speaker of the Pondicherry Legislative Assembly who is the 
competent authority had considered as to whether the said 
Mr. P. Kannan, Member of Legislative Assembly, who had 
been elected as an independent member in the 'Cycle’ Symbol 
has incurred the dis-qualification under the Tenth Schedule 
to the Constitution of India as incorporated in the Govern¬ 
ment of Union Territories Act, 1963 as amended by the 
Government of Union Territories (Amendment) Act, 1985. 

32. Mr R. Subramanian, learned counsel for the election 
petitioner fairly admitted that the Speaker of the Legislative 
Assembly, Pondicherry by a decision dated 21st May, 1997 
held that the said Mr. Kannan had not incurred any disquali¬ 
fication under the Tenth Schedule to the Constitution read 
with provisions of the Members of the Pondicherry Legisla¬ 
tive Assembly (Disqualification on grounds of Defection) 
Rules 1986. 

33. The Speaker of the Legislative Assembly is the compe¬ 
tent authority to decide the disqualification, brides, the issue 
as to whether an elected candidate has incurred the disquali¬ 
fication in terms of Tenth Schedule to the Constitution. It is 
true that the decision of the Speaker is under challenge and 
the Writ Petition is pending. As such on the date of elec¬ 
tion, even as per the decisio.n of the Hon’ble Speaker, the 
said Mr. Kannan had not incurred the disqualification and he 
is entitled to cast his vote in the election to Rajya Sabha. 

34. The said decision of the Speaker could be challenged 
only under Article 226 of £he Constitution. As already set 
out above, the Sp^er of the Legislative Assembly bad held 
by passing a detailed order that the said Kannan has not 
incurred the disqualification on ground of alleged defection 
after his election and it has been further held that paragraph 


2 of the Tenth Schedule to the Constitution has no applica¬ 
tion. It is to be stated that the Writ petition challenging the 
said decision is pending, which is of little consequence. On 
the facts of the present case, as it has been held that the 
said Mr. Kannan had not incurred the disqualification, this 
Court holds that he is entitled to cast his vote. 

35. It is not the case of Mr. R. Subramanian that the 
Speaker of the Legislative Assembly had declared that Mr. 
Kannan had incurred dis-qualification in terms of provisions 
of para 2 of the Tenth Schedule to The Constitution. There 
is no dispute. Nor it could be contended by Mr. R. Subra¬ 
manian that Mr. Kannan is not qualified either to continue 
as a member of the Assembly or to exercise his vote, in the 
election to Council of State Constituency. The only ground 
set out in para 13 of the affidavit in this respect on the ad¬ 
mitted facts has to be struck off as it does not disclose a 
cause or a trjble issue. Accordingly, paragraph 13 of 
the Election Petition is ordered to be struck off. 

36. In para 14, it has been pleaded that in respect of elec¬ 
tion under challengo^ the poll has to take place between 
10 AM to 2 PM, as per notification dated 16-9-1997, that in 
terms of Section 56 of the Representation of the People Act 
1951, the total period allotted on any one day of polling at 
an election in a Parliamentary Constituency shall not be less 
than 8 hours, and that as only four hours was prescribed in 
the notification there is non-compliance with the provisions 
of The Representation of People Act and in particular to 
Section 100(l)(d)(iv) and the election of the returned candi¬ 
date has to be declared as void. 

37. In this respect Mr. R. Subramanian, learned counsel 
for the petitioner drew the attention of the Court with 
respect of the statutory provisjo.ns and reitrated that the said 
contravention of the stalut'.nry provision with respect to polling 
hours has materially affected the result of the election. 
Though Mr. R. Subramanian had half-heartedly raise such 
a plea in paragraph 14 of the Election Petition, this Court 
has to consider as to whether paragraph 14 of the Election 
deserves to be struck off. 

38. It is relevant to refer to the statutory provisions. Sec¬ 
tion 56 of the Act provides that the Election Commission 
shall fix he hours during which the poll will be conducted 
and the hours so fixed shall be published in such a manner 
as may be prescribed. The proviso to Section 56 provides 
that the total period allotted on any one day for polling at 
an election in a Parliamentary Constituency or Legislative 
Assembly shall not be less than eight hours. Only on the 
basis of Section 56. it is sought to be made out that the 
four hours time notified In respect of an election under 
challenge, is being contended as one violative of Sec. 56 
of The Representation of People Act, 1951 and the election 
it is contended has to be set aside for non-comnliance of 
Section 100(1 )(d)(iv). The election in question is an election 
to the Counsel of States bv the members of the Pondicherrv 
Legislative Assembly It is not indispnte that Rule 69 of 
the Conduct of Election Rules, 1961 is the relevant rule. Rule 
69 of the Conduct of Election Rules, 1961 reads thus :— 

“69 Notice to electors at election bv assembly mem¬ 
bers :—At an election by assembly members where 
a poll becomes necessary, the returning officer for 
such election shall, ns soon as may be after the 
last date for the withdrawal of candidate send to 
each elector a notice informing him of the date, 
time and place fixed for polling.” 

39. It is not in dispute that as per the notification issued 
by the Election Commission, the poll hours have been fixed 
from 10 AM to 2 PM as the hours during which a poll 
shall, if necessary be taken at the quinquennial election to 
the Council of States from the Union Territory nf Pondi¬ 
cherry. Rule 69 applies with respect to the election in 
question nnd not Section 56 of the Representation of People 
Act, 1951. 

40. The Flection Commission had fixed the hours during 
which the poll in question to be conducted, if required. It 
is not necessary to refer to the definition section as the elec¬ 
tion in question falls within Rule 69 of the Conduct of 
Election Rules, 1961. It is open to the Election Commission 
to fix the hours. It is not in disniite that for all elections 

to th,e —;- Council of States, even in other states, 

identical time has been fixed. In the present case, the total 
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number of votes to be polled being 29 and the members had 
been given four hours voting time between 10.00 a.m.. and 
2.00 p.m. As such on the tacts ii has to be held that 
there has been no contravention of the statutory provision 
nor it could be stated that section 56 of the Representation 
of the People Act, 1951 applies to the election in question 
nor it could be held that Section 100 (l)(d)(iv) is attracted, 
nor it could be held that the result of the election in so far 
as it concerns with the returned candidate has been material¬ 
ly affected on the facts as pleaded in para 14 of the Election 
Petition. 

41. Even accepting the facts set out in para 14 of the Elec¬ 
tion Petition, in view of the statutory provisions the plea set 
out in para 13 being a mis-conception of law, entire para¬ 
graph 14 has to be struck off and it is accordin^y ordered to 
be struck off as no triable issue arises. 

42. As regards the paragraph 15 of the Election Petition, 
as rightly pointed out by the learned counsel for the returned 
candidate, it also deserves to be struck off as even if the 
election of the returned candidate is being declared void or 
the election is set aside, the election petitioner will not be 
entitled to the relief namely the election petitioner to be dec¬ 
lared as elected to fill one seat in the Council of States. 

43. Admittedly, out at total votes of 29, 27 votes were 
poUed and 15 votes were polled in favour of the returned 
candidate while 12 votes have been polled in favour of the 
election petitioner. Even if the election is to be set aside 
on any one ctf the grounds set out in the election petition or 
on the facts of the case, the same will not entail the election 
petitioner to secure the relief of declaration that he has bean 
elected to the seat in question. 

44. On the very averments set otrt in the Election Petition, 
the Election Petitioner cannot invoke Section 101 of the 
Representation of People Act, 1951, as it cannot be held 
that the election petitioner has secured majority of the valid 
votes, not it has been pleaded that but for the votes obtaiued 
by the returned candidate bv corrupt practice or by such 
other persons, he would have obtained a majority of valid 
votes. Admittedly, the returned candidate had secured two 
votes more than the election petitioner and as such on the 
facts, the eletcion petitioner cannot seek for a declaration 
that he has been declared as elected. Hence para 15 deserves 
to Is struck off. 

45. No cause of action has been pleaded not triable issue 
is found in para 15 in this respect. Even accepting the 
entire averments set out in paragraph 15, the petitioner will 
not be entitled to such a relief. As such paragraph 15 of 
the election petition and relief (b) prayed for by the election 
petitioner are ordered to be struck off. 

46. In the paragraphs 3 and 4, the election petitioner had 
merely set out details of notification, the date on which the 
poll was conducted and the total numbqr of votes polled in 
ffTout of the returned candidate as well as the petitioner. 
There I's no controversy with respect to the averments set out 
in the said paragraphs. Sc also paragraphs 5 and 6. TEe 
election petitioner fairly stated that paragraphs 3, 4 and 5 
are only introduction to the election peh'tion or a prelude, 
where averments relating to the notification, conduct of poll 
and election results have been narrated. Therefore, the said 
paraaranhs need not be considered as they are neither matters 
in controversy nor in 'ssue. 

47. ParaGraphs 6 to 12 with respect to which there has 
been seiious contest, have to be taken up for consideration. 
Paiapfsph 6 of the Election Petition reads thus;— 

'•The petitioner submits that the respondent being can¬ 
didate of Drayida Munnetra Kazhagam was proposed 
by the Chief Mini'fer Mr. R. V. Janakiraman For 
the 2nd set of annlication, the name of the Pespon- 
dent was proposed bv Theni C. Teyakitmar, Minister, 
Government of Pondicherry. The above proposals 
were seconded hv Mr. M. Kandasamy, Deputy 
Speaker and Mr K. Raiaseearan. Parliamentary Sec¬ 
retary to Chief Minister. All the ahov» four acted 
as agent of the Respondent in the election.” 

48. It is not in controversy that one of the nominations 
proposing the returned candidate has been signed by Mr. R V. 
JanaV'iraman, Chief Minister, who belong to Dravida Munnetra 
Kazhagam. In the second set of nomination fled by the 


returned candidate, his name has been proposed by Then! C. 
Jayakumar, Minister, Government of Pondicherry. The nomi¬ 
nations have been respectively seconded by Mr. M. Kanda- 
saniy, Deputy Speaker and Mr. K. Rajasegaran, Parliamentary 
Secietary to Chief Minister. 

49. Thu* for there is no dispute and the above facts are 
found on records nor it is a matter of controversy nor it 
IS a matter a bone of contention. The last line of paragraph 
6, which reads thus "All the above four acted as Agent of 
the Rcsixindent in the election” is the only controversy. It 
it to be pointed out that the returned candidate had not 
appointed either Mr. R. V. Janakiraman, or Theni C. Jaya¬ 
kumar, or Mr. M. Kandasamy or Mr. K. Rajasegaran as 
his election agent or polling or counting agent/agents. 

50. It is admitted that the returned candidate had not 
apponited an election agent at all for the election in question. 
Mr. R. Subramanian, learned counsel for the election peti¬ 
tioner vehemently contended that all the above four persons 
acted as agents of the returned candidate in the election. As 
already pointed out that admittedly the returned candidate 
had not appointed any one of them as his agents in the 
election, nor they wege appointed as the polling agents in the 
election for or by the returned candidate. Merely because 
the said persons have cither proposed or seconded the re¬ 
turned candidate, it cannot be inferred nor it could be sug¬ 
gested that they are the agent or agents of the returned 
candidate. 

51. In the absence of any specific plea that the returned 
candidate had appointed the four persons as his election agents 
or with the consent of the returned candidate, the said four 
persons have acted as his election agents, such a consent 
being either implicit or explicit, the last sentence in paragraph 
6 of the Election Petition not disclosing any cause of action 
also is ordered to be strupk off. 

52. No materia] facts have been set out in para 6 or for 
that matter in the entirety of the election petition it has 
been pleaded as to how the four persons could be regarded 
as agents of the returned candidate. No particulars of the 
agency has been pleaded nor disclosed. As already pointed 
out, no election agent has been appointed by the returned 
candidate in terms of Section 45 of the Act. As such, the 
last line in paragraph 6 of the election petition also deserves 
to be struck off as it does not disclose any cause of action 
nor it could even be stated that the said four persons have 
acted with the consent of the returned candidate either in 
para 6 of anywhere in the election petition. As to who is 
or cculd be the agent and as to which are the acts of the 
agent binding on the returned candidate will be considered 
in detail, while taking up paras 7 and 8 of the election petition. 

53. It is suffice to add that consent of agent cannot be 
implied in an election nor leaders of the i2C)litical parties 
could he held to be an agent of the returned candidate as 
no such relation could even be thought of between the 
leaders of the party and the returned candidate. 

54. In this respect, the learned counsel for the returned 
candidate rightly placed reliance on the decision of the Apex 
Court reported in Chandrakanta Goyal Vs. Sohan Singh lodh 
Singh Kobli ri996fl)SCC 378] wherein J. S. Verma, I. speak¬ 
ing for the Bench held thus 

“As an abstract proposition of law it cannot be held that 
every speech by a leader of political party, who is 
not an apent of the candidate set pp by the party, 
is necessarily v/ith the consent of the cand’d'te set 
up by that partv to make it superfluous to plead and 
prove the candidate’s consent, if that speech other¬ 
wise satisfies the remaining constituent parts of a 
corrupt practice. The act amounting to a eorrunt 
practice must be done by “a candidate or his atrent 
or by any other person with the consent of a can¬ 
didate or hi’s election agenf’. A leader of a pot't'eal 
party is not necessarily an agent of ev’ry candid.ate 
of that party. An aeenf is ordinarily a person 
authorised bv a candidate to act on his behalf on 
a general authority conferred on him bv the candi¬ 
date Ordinarily, the agent is the understudy of 
the candidate and has to act under the instructions 
given to him. being under his control. The Position 
of a leader is different and he does not act under 
instructions of a cand’iJate nor is he under his con¬ 
trol. The candidate is held to be bwmdi by ads 
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of his agent because of the authority j^ven by the 
candidate to perioim the act on fais behalf . There 
is _no such^ r^ahi^hi^ between the candidate and 
_the^ader, in_tte abstract merely because he is a 

l^der_of that party^_For this reason, c»nsent of 

the candidate or his election a gent is necessary when 
the act is done by any other person, {emphasis 
supiAied). Thus, even in the case of a leader of 
the party, ordinarily, consent of the candidate or his 
election agent is to be pleaded and proved, if the 
election ot the candidate is to be declared void under 
Section 100<l)(b) for the corrupt practice committed 
by the leader. It is a different matter that the con¬ 
sent may be implied more readily from circumstances 
such as conduct of the candidate evident from his_ 
personal presence at that time and place without” 
any protest. On this scanty material and a half¬ 
hearted presumption of consent drawn only from 
the fact that the speeches were made by leaders ot 
ttie party, which is a constituent part of the corrupt 
practice and the firrther fact that the Legislative 
Assembly for which that election was held has been 
dissolved and the next gAieral election thereto has 
also taken place a remand in the present case is 
uncalled for.’* 

55. Neil her in paragraph 6 nor in subsequent paragraphs, 
namely 7 to 12, there had been any plea that the said four 
persons were the agents of the returned candidate either 
implicit of explicit rror the consent of the returned candidate 
bad been pleaded in those paragraphs. 

56. In Ram Singh and Others V. Col. Ram Singh (AIR 
1986 SC 3), Fazal Ali, 1., speaking for the majority held 
thus ;~ 

‘‘It manifestly follcrws that once it is proved that the 
respondent was not present at the time of the inci¬ 
dents at Kalaka and Burthal, the case of the appellants 
falls like a pack of cards because it is well settled 
by several authorities of this Court that the corrupt 
prrctice must be committed by the candidate or his 
polling agent or by others with the implicit or ex¬ 
plicit consent of the candidate or his polling a.aent. 
Where, however, the supporters of a candidate in¬ 
dulge in a corrupt practice on their own without 
having been authorised by the candidate or his 
pulling agent, the election of the returned candidate 
cannot be voided. We mi^t mention here that 
the last factor indicated by us is conspicuonslv ab¬ 
sent in this case taking ex-facie the entire facts 
narrated by the appellants in their pleadings or in 
the evidence.” 

57. In Surinder Singh Vs. Hardial Singh and.'others [1985 
(!) see 911 while considering the plea relating to corrupt 
practice by the returned candidate and his agents, it has been 
held that the consent of the candidate has to be pleaded 
siipcificaliy anu in the absence of consent and in the absence 
of any pleading as to agency of a candidate either implicit 
Or explicit, the last line of paragraph 6 and material portions 
of paragraphs 7 and 8 also suffer with the same inherent 
detect. Hence it has to be held that no cause of action is 
d'sclosed or survives or arises for being tried on the pleadings 
set Out in the said paragraphs of the election petition. 

< 8 . It is admitted that the said four persons have not been 
apnented as election agent of the returned candidate, ^ nor 
there is any plea that the said four persons have committed 
corrupt practices either with the consent of the returned 
candidate or that of his election agent. There has been no, 
plea at ail in this election petition that the said four persons 
with the consent of the returned candidate have acted as his 
agent nor there has been a plea that the said four persons 
have committed corrupt practices with the cemseut of the 
returned candidate either implicit or explicit. In the absence 
of such plea, no amount of evidence could be let in with 
respect to the averments set out in paragraphs 7 or 8 or R 
of the election petition. 

59 . In the present case the consent of the retuined candi¬ 
date or his election agent which is a constituent part of the 
corrupt practice and an ingredient of the ground under Section 
100 (l)(b) had not been -^eaded in the election petition and 
on that basis the learned Senior Cotmsel appearing for the 
Tetiimed candidate contends that the entire pleadings in the 
election petition reipinSng comipt opacticea as well have loi 
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be ignored and there is no triable issue of corrupt practice 
arises to bind the returned candidate. It is also pointed out 
by the learned Senior Counsel that the averments set out in 
the paragraphs 7 and 13 are too general and vague, besides / 
they are deheient in requisite pleadings of all the consiiiuent 
parts ot the corrupt practice. It is also contended that the 
averments themselves do not constitute a pleading of the full 
cause ot action and therefore they have to be ignored and 
struck off in accordance with the Order VI Rule 16 of Civil 
Procedure Code. 

60. As already pointed out, consent of the returned can¬ 
didate or his agent is the minimum requisite, which had not 
been pleaaed and there cannot be an implied consent so as 
to render the election of the returned candidate void. 

61. The learned counsel rightly relied upon the decision 
reported in 1996(0 3CC 169 (Manohar Joshi v. Nitin Bhaurao 
Patil, wheie Their Lordships of the Apex Court held thus :— 

"Apart from this aspect, it ha* also to be remembered 
that provision is made in the R.P. Act as well as in 
the general law to punish the makers of such incen¬ 
diary speaches for the offences committed by them 
in the form of electoral offences e.g., under section 
125 of the R.P. Act and actions 153-A, 153-B and 
295-A of the Indian Penal Code. Thus even if th« 
acknowledged leaders of a party have committed any 
coirupt practice which results in benefit to the return¬ 
ed candidate, then on proof of the benefit hav.ng 
materially affecied the election result in favour of 
the candidate, his election would be set aside on the 
ground under section 10/0(l)(d)(ii) of the R, P. 

Act. There is thus no Decision to read into the 
ground in section 100(1 )(b) or the definition of 
"corrupt practice" the implied consent of the can¬ 
didate for any net done by a leader of that party to 
dispense with a clear pleading and proof of the 
candidate’s or his election agents consent as a consti¬ 
tuent part of the corrupt practice for the ground 4 
under Section 100<l)(b) of the R.P. Act. 

ft may also be mentioned that the proposition suggested in 
the argument of Shii llesai does not appear to be 
correct. Whenever the requirement is of consent, 
it must be free consent given bv the giver of the 
consent, of his own volition. Ordinarily, it also im¬ 
plies a subservient role of the person to whom con¬ 
sent is given and the authority of the giver of the 
consent to control the actions of the agent. It is 
difficult to ascribe to an acknowledged leader of the 
party a rOle subservient to the candidate set up by 
thpt party ’nasmuch as the candidate is ordinarily 
in r.-o position t.o control the actions of his leader. 
However, if even without giving his consent, the 
candidate has reccivetl benefit from the leader’s act , 
in a manner which materially affects his election ' 
favourably, -an pleading and proof of such material 
effect on the election candidate’s election is liable 
to be set aside on the ground under section 100 (I)(cf) ; 

(ii) unless, as orov'ded in sub-section (2) of Section 
100 he further d','charges the onus placed unort 
him that in spite of his opposition and taking due 
precautions that act had been committed for which 
he cannot be responsible. . . 

We have no doubt that the requisite consent of the re¬ 
turned candidate or his election agent which is a 
constituent part of the corrupt practices under sub¬ 
sections (3) and (3-A) of Section 123, and an inere- 
dienl of the ground under Sections 100(l)(b), has 
nowhere been pleaded in the election.’’ 

62. Mr. R. Subramaiiian, the learned counsel for the election 
petitioner also drew the ntiention of the Court to the same 
decision namely Manohar Joshi v. Nitin Bhaurao Palil and 4 , 
contended that if corrupt practice is committed in the interest 
of the returned candidate bv any other per'ons even if he be 
an agent other than his election agent, without the consent 

of the returned candidate or Ws election agent, the law nrovl- 
des that the eelction to be declared as void under Section 
100 f 1 )(d)fii) provided, it li pleaded and nroved that the 
reesujt of the election of the returned candidate hai-been 
materially affected thereby. Tbis is not the case here, 
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63. In paragraph 7 ot ihe election petition it has been plead¬ 
ed that M.L.As were taken out of Pondicherry and were 
entertained and were biougni back to Pondicherry only on 
2-10-iyy7, which is ibe mam charge in first part of paragraph 
7. In tils second part of the said paragraph, ft has been 
aveiied that only two Ministers were available in Pondicherry 
during the relevant point of time and that Mr. R. V. lanaki- 
raman, yi'icf Minister took the M.L.As and kept them at 
Hotel Ashok, Pondicherry providing all facilities to them from 
25-'9-iyy7 to 27-9-19y/. ii has ^en further averred that the 
M.L.As were thereafter shifted to Mahabalipuram and enter¬ 
tained in Fite Star flotcls 


64. As seen nom paragraph 7, except making vague oi 
general averments, the- eiitiie averment! in paragraph 7 will 
not satisfy the reiiuisiie averment which would constitute a 
corrupt practice. It Has to be pointed out that except stating 
that M.L.As belonging to Dravida Munnetra Kazhagani. 
Tamil Manila Congress. Communist Party of India, Pattali 
Makkal Katchi, Janatha Dal and one independent M I..A., 
were not available, it has not been averred that who are the 
M.L.As bv name, who were taken out of Pondicherry, whoi 
had taken them and who had entertained them are absent. 
No material particulars have been set out in paragraph 7 
with respect to the number and name of (he voters of M.L.A^ 
who had been taken out of Pondicherry, the dates and t'me, 
when and where they weie entertained and bv whom 
after all absent and it is not even pleatfed as to which 
of the Hotels or Five Star Hotels where the M.L.As 
were enleitained. Further, consent of the petitioner either 
implicit or explicit have not even been averred. It has not 
been stated in this para that Mr. R. V. Janakiraman was or 
acted as the election agent. It has not been pleaded that 
tile M.L.As were taken out by the returned candidate or his 
agent or by a named person with the consent of the returned 
candidate or his agent. The absence of such plea with 
material particulars is fatal and as held by the Apex Court 
in the above cited reference reported in 1996 (!) SCC 169. 
their is no plea of corrupt practice which raise a triable 
i'siie and the averments are deficient in requisite pleadings 
of all the constituent parts of corrupt practice and they do 
not consliprie a pleading of the full cause of action and 
therefore they have to be ignored. In other words, no' 
triable issue arises, 

65. Even in the later part of pai.igrapli 7 what has been 
alleged is that Mr. R. V. J.snakiraman (he Chief Minister 
was acting :i' agent of the respondent, took the M.L.As and 
kept them at Hotel A-liok, Pondicheny, providing all facili¬ 
ties to them from 25-9-1997 to 29-7-1997. It is to be 
pointed oiu that even according to the petitioner Mr. R. V. 
Janakiraman wa.s not an election acent of the returned candi¬ 
date. Noi it could be assumed that he was acting as agent 
of the relumed candidate. Further, it has to be pointed out 
that who are the M.L.As., either by name or by some identi¬ 
fication who h ive been taken to Hotel Ashok, Pondicherry 
aitd provided with the facilities .are also absent and not been 
pleaded. These averments are not only vague but aPo bereft 
of requisite derails of partiCTilars which would from (he basis 
of a triable issue 

66 . T he election petitioner had very much lelied upon the 
complaint sent by him in para 7 of the election petition. The 
material portion of the complaint sent to the Election Com¬ 
missioner is extracted for immediate reference : — 

“i aTu a candidate for Election to the Council of States, 
Pondicherry Union Territory. I have been canvas¬ 
sing votes from the M L.As. Some of the DMK. and 
other M.L.As were not available in Pondicheriw. 
V'dien I enquired, I came to know that Mr. C, P. 
Thirunavirkkarasu and the Chief Minister Shri R, V. 
Tanakiraman, took Ihe D.M.K. M.L.As and T.M.C. 
M.L As and others and kept them in Hotel Ashok, 
Pondicherry proxdding all facilities to them from 
?5th September. 1997 till 27th September. 1997. 
The'eafter. they ware shifted to Mahabalipuram 
“and put in F've Star Hotel. They have not retui- 
nej to Pond'cherrv so far. Further they also were 
taken to Goa. The act of the Chief Minister, 
Pondicherry in luting the M.L.As mending hugs 
money would amount to bribery and it will vitiate 
true and fair elections. The election is on 3-10-1997.’ 
2709 or 2000—2 


67. Lven as seen from the complaint it has not been stated 
that Mr. R. V. Janakiraman was the agent of the contesting 
respondent oi with his consent the said Mr. R. V. Janakiraman 
has taken the M.L.As. The complaint also is silent about 
the names of M.L.As or other detads of M.L.As who had 
been taken to Hotel Ashok, Pondicherry and subseq lently tc 
Mahaba’ipururri m to Goa. It has been that the act of the 
Chief Minister, Pondicheiry in luring the M.L As by spcr.jing 
huge money W'ould amount to bribery and it will vidaic free 
and fair elections. 

6 S. Lven considering the mid Document No. 5 B relied 
Upon by the c ection petitioner, as part of the pleading it is 
obvious that tiic very same deficiencies continue to exist. It 
has not been pleaded either in paragraph 7 or in the i omplaint 
referred to theiein as to who are the M.L.As who pad been 
taken to or from Hoiei Ashok to Mahabalipuram, an which 
date, by which vehicle or person, py whom and w lio enter¬ 
tained them, where they were entertained, the date and lime 
of enter [ainmert or nature of it are not at all set out. Nor 
it could be supplied at this stage. In the absence of these 
materials or particulars or averments which would constitute 
a corrupt practice which is sought to be made out. and the 
requisite aveinents being absent, trial if any helJ. would 
result in the election petitioner bring in the names for first 
tirpo and cihei constituent details or particulais or ni'ture or 
place of enter amment, which would be nothing but an tm- 
belishmeni. The minimiun oi requisite materials lequired 
for pioving th - corrupt practices are absent and not to speak 
of the essentiality i.e., proof as strictly as a cnminal charge 

69. In AIR 1984 SC 1161 (MAN MOHAN KALIA 
SHRI YASH AND OTHERS) which has already been refer¬ 
red to, it has aeen held that an allegation of corrupt practice 
must be piovej directly as a criminal charge. To prove the 
above study as a criminal charge as already pointed out. 
the material which constitute the corrupt practice not having 
been pleaded, there cannot be any justification for eviden.e 
being let in to prove the general and vague averments set out 
in the raid par.igraphs, nor it is Permissible in law. The mate¬ 
rial ivT.ticulars being absent and not hav'ng been p’eaded or 
set out in paracraph 7, this Court holds that the entire para¬ 
graph 7 incliu ing the averment that Mr. R V. Janakiraman 
agent of the i etnrnetl candidate also has to he struck off as 
no triable issue would arise. All the averments being general 
and vague, deficient is requisite pleading of all the cons¬ 
tituent parts of the corrupt practice, it will not constitute a 
nleading of fu'l cause of action and therefore they have to 
be Ignored. 

70. Mr. R. Subramanian, the learned counsel for the elec¬ 
tion petitionei sought to contend that theie are sufficient 
material facts and particulars, which are essential in the 
election petitiim Mr. R. Subramanian. relied upon the 
decision, in AIR 1986 SC 1253 (ASHAR HUSSAIN Vs. 
RAJIV GANDHI) and AIR 1998 SC 337 (ASHWANl 
KUMAR SH.kRMA Vs. YADUVANSH SINGH AND 
OTHERS). The said judgments relied upon, do not support 
the contention of the learned counsel for the election peti¬ 
tioner Lack of material particulars in respect of corrupt 
practice set opt in paragraph 7 is fatal and hence there is no 
cairse to be ti ed in respect of the averments set out in para- 
araph 7 of the election petition 

71. In fact, in AIR 1986 SC 1253 (ASHAR HUSSAIN 
V. RAjrV G/.NDHD it has been held that when the plead¬ 
ings are vague, the material particulars have not been plea¬ 
ded. no amount of evidence could cure the basic defect in the 
pleading and the pleading as it stood must be construed es 
one disclosing no cause of action. No material tacts and 
particulars have been fumisbed or set out in the election 
nethion to !e. d evidence .snd to substantiate the charge of 
corrupt practice in paragraph 7. 

72. In igS" Supp. see 93 (DHARTIPAKAR MADAN 
I AL AGARM'AL V. RAJIV GANDHI), it has been held that 
pleadings in die election petition should be strictly examined 
and vague pleadings are fatal to the election petition. Their 
Ix'rdshops of the Apex Court held thus •— 

“The firss question which falls for our determination «; 
whether thd High Court had iurisdiction to strike 
out ilead'ngs under Order VI rule 16 of the Code 
Ilf Civil Procedure and to reject the election peti¬ 
tion under Order VII Rule 11 of the Code at the 
nreliminary “stage even though no written statement 
had been filed bv the respondent. Section 80 pro¬ 
vider that no election is to be called in question 
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except by an election petition presented in accci- 
tlance with the provisions of Part VI of the Act 
beto.e the High Court. Section 81 provides that 
an election petition may be presented on one or 
more of the grounds specified in Section 100 hy an 
elector or by a candidate questioning the election of 
a returned candidate. Section 83 provides that an 
election petition shall contain a consise staierncnt c’f 
material facts on which the petitioner relies and he 
shall set forth full particulars of any corrupt practice 
that he may allege including full statement of the 
names of the parties alleged to have committed such 
corrupt practice and the date and place of commis¬ 
sion of each such practice. Section 86 confers 
power on the High Court to dismiss an election 
psetition which does not comply with the provisions 
of Sections 81 and 82 or section 117. Section 87 
deals with the procedure to be followed in tlie t.iel 
of the election petition and it lays down that subject 
to the provisions of the Act and of any rules made 
thereunder, every election petition shall bo tried by 
the High Court as nearly as may be in accordance 
with the procedure applicable to the trial of suits 
under the Code of Civil Procedure, 1908 Sine: 
provisions of Civil Procedure Code apply to (he tr^al 
of an election petition, “Order VI Rule 16 and Order 
VI Rule 17 are applicable to the proceedings relating 
to the trial of an election petition 'nbject to the 
provisions of the Act. On a combined reading of 
Sections 81, 83, 86 and 87 of the Act, it is apparent 
that those paragraphs of aj petition whi:h do not 
disclose any cause of action, are liable to be struck 
oft under Order VI Rule 16, as the Court is em¬ 
powered at any stage of the proceedings to strike 
out or delete pleading which is unnece'sary, scan¬ 
dalous fiivolniis or vexatious or vvhich may tend to 
preiudice, embarrass oi delay the fair t'lal of the 
petition or suit. It is the duty of the Court to exa¬ 
mine the plaint and it need not wait fill the defen¬ 
dant files writicji statement and points out the de¬ 
fects, If the C ” "t on examination of the Plaint or 
the election pethion finds that it does not disclose 
any cause of a,;, i, it would be jusiified in striking 
out pleadings at any s‘age of the proceedings which 
may even be be'^ore the filing of the written state¬ 
ment bv the respondent or commencement of the 
trial. If the Court is satisfied that the election peti¬ 
tion does not make out any cause of action and that 
the trial would prejudice, embarrases and delay lije 
proceedings, the Court need not wait for the filing 
of the written statement, instead it can proceed to 
hea’- the preliminary objections and strike out the 
pleadings. “If after striking out the pleadings the 
Court finds that no triable issues remain to ha con¬ 
sidered, it has power to reject the election petition 
under Order VII Rule II.” 

This pronouncement squarely apply to para 7 as well as the 
subsequent paragraphs of the election petition as well. 

73. The distinction between requisite m.aterial particulars 
which are required to be pleaded shall not be confused with 
the concised statement of material facts. Though Mr. R. 
pubramanian, learned ctounsel for the returned candidate 
relied upon AIR 1998 SC pace 337, on the very pleiciings 
in the present election pcl'fiop. as already ixrinted out, the 
petitioner h.ns neither pleaded material facts oi material nar- 
ticulars or the reqirisite pleadings which would m-ke out the 
cornipt pract'ce which are required to he established as in 
the nature of a criminal charge. 

74. In paragraph 8 of the election petition, as rightly con¬ 
tended by the learned senior counsel for the returned candi¬ 
date, the averments are vague and general, besides material 
facts and material particulars are absent. It can neither he 
supplied nor improved at the stage of trial. 

75. In paragraph 6 of the election petition cnrioirsty tlie 
petitioner has nteaded that Mr. C. lav.akiimar Minister Go- 

vernmeht of Pondicheriy. Mi'. K. Kandaswamv, Deputy 
Speaker aud Mr K RajasepauiP .-nd Mr. R. Jan.akiirinan 
acted as acen' of the returned candalate. R'cluding the name 
of Mr Tauakiraman. the names v hich finds pla-e in para¬ 
graph 8 being the very s^me Jeyokumar. Mr Kanda^uamy 
and K. Rajasekaran as the persons who have been taken to 
Goa. ' ' i 


76. It is to be pointed out that according to the pleadings 
the expense.s of the said three pcuons were borne by the 
Goverament of Pondicherry, .and that taking Mr. Kanda- ^ 
swamy and Mr. K. Rajasekaian to Goa constitute a corrupt 
practice exerciied by the agents of the returned candidate 

to secure the votes of Mr. M. Kandaswamy and Mi. K. 
Rajasekaran, It has been very vaguely suggested or avened 
that Thiru C, Jeyakumar and" Mr. R. V. Janakirrman res- 
p-ectively, the Minister and the Chief Minister have acted 
as the agents of the returned candidate and with his consent, 
taken the two named persons to Goa and entenaii ed them. 

As already pointed out, the two persons who were alleged 
to have been entertained arc aho alleged as the agents of 
the retiiined cardidatc In paragraph 6 of the election peti¬ 
tion. The werds “with the consent of the respondent” and 
the further averment that ilie taking of the two named 
persons is a corrupt practice committed with the consent 
of the returned candidate <',nd that it had materially affected 
the re,suit, is a mere repetition of the statutory piovisioii 
and there is no triable issue arises on the pleadings. As 
already pointed out, consent cannot be inferred or implied.>- 
By mere repetition of the s'atutory provision, plea of con¬ 
sent of the rctuiTied candidate cannot be made out as it is 
a vague plead.ng. Even in paragraph 8 of the election peti¬ 
tion it has not been stated th.at the returned candidate or 
his agent or a third party v/ith the consent of the returned 
candidate have taken the three to Goa. It is true that the 
three persons named therein arc voters and even assuming 
they have visited Goa dming the relevant point of time, 
even according to the election petitioner, the thre ’ persons 
have stayed in the Government Gue-t House at Goa and 
their expenses have been met by the Government nf Pondi¬ 
cherry, which would show that it is an official tiip and it 
is not as if the returned candidate had taken them from 
Pondicherry to Goa entert.ained them and met the expenses. 
Even Accoiding to the election petitioner, the returued candi¬ 
date was not seen in the company of the three named pc-- 
scsis, nor he had met the expenses. The averments set out 
in paragraph 8 as well as paragraph 7 also suffer with the.^ 
same inhoien' deficiency i-e., absence of material , articula-s 
and material facts. 

77. It is not the case of the election petitioner that the 
said three pci ,ons, were taken to Goa by the returned candi¬ 
date or his agent and the expenses had been incurred by the 
returned cand date or his election agent or any other person 
with his consent. The minimum element' of pl'idings or 
requisites are absent in the ple.ndings. The absence of 
minimum particulars is fatal. 

78. As already pointed out, consent is a constituent part 
of the corrupt practice as has been held in 1996 (D SCC 394 
(MORESHWAR SAVE V. IHVARKADAS Y. PATHRI- 
KAR) The Apex Couit had also pointed out 'hat mere 
repetition of words of the statute arc not sufficient either to ^ 
establish a corrupt practice or to establish the consent of tho^ ^ 
returned cand'date as seen from 1969 VOl. ITT SCC 238 (S. N. 
BALAKRISHNA Vs. GEORGE FERNANDEZ). 

i 

79. Nowhere it has been stated that the returned candidate 
was present at Goa along with the three persons or he had 
taken them personally, nor it has been even stated that his 
agent or any other person with his consent have taken the 
three to Goa and entertained them at his cost. The pleadings 
in paragraph 8 of the election peHt'On also suffers with the 
same deficiency of vagueness and they are general in charac¬ 
ter and the petitioner had not pleaded materia! facts or 
particulars. As such, there arises no triable issue out of the 
paragraphs 7 and 8 as well. Hence they are ordered to be 
struck off as any other course or trial will be a total em¬ 
bellishment. which is impermiss'ble in law. 

80. Taking up para 9 of the election petition, it is to be 
pointed out that Mr. R. Rajaraman, Janatha Dal M.L.A. was 
entertained bv the respondent’s agents. It has been fiirthej^ 
averred that Mr. N. Kesavan, M.r..A. .and the Government’ 
whip entntained Mr. R. Raiaraman, M.L A., who had been 
kept at Hotel A'hok at the first instance and taken to Kova- 
1am and then to Tirup.athv by Government vehicle PYOl 6667. 

It h.-'s been further alteg"d th.at the expenses wc-e met bv 
the Goa-ernm^nt of Pondiclierry. In respect of the said 
gravamen of plea, it has to be pointed out that nowhere it 
has been setnut in para 9 that Mr. N. Kesavan, MLA., is 
«n agent of the returned candidate. Further, except stating 
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that Mr. R. Rajaraman, M.L.A , was entertained by the 
respondent’s agenti*. as rightly contended by the senior coun¬ 
sel, there is no pleading as to who are the agent/s. who 
entertained Mr. R. Rajaraman, where, when and how he was 

-A entertained by the alleged agentjs. In the absence of these 
facts and particulars in the first portion of the paragraph 9. 
this Courts holds that it does not disclose a cause or triable 
issue which deserves a trial. 

81. Nowhere it has been pleaded in paragraph 9 that 
Mr. N. Kesavan was an election agent of the returned candi¬ 
date. hior it has been stated that the said Mr. N. Kesavan 
M.L.A. with the consent of the returned candidate took the 
job of entertaining Mr. R. Rajaraman, M.L.A.. Further, it 
has not been stated as to the details of dates or time the said 
Rajaraman was entertained at Ashok Hotel or at Kovalam, 
much less at Tirupathy. It has been averred that Govern¬ 
ment vehicle has been utilised by Mr. N. Kesavan, M.L.A. 
and the entire expenses were met by the Government of 
Pondicherry, Including travel and stay. It is too much to 
swallow that the Government itself had utilifed its funds for 

^ the election prospects of the returned candidate. Nor it can 
be suggested that the Government is an agent of tjie returned 
candidate. As such, even the remaining portion of para¬ 
graph 9 also excepting vague allegations and suggestions bor. 
dering the plea of alleged corrupt practice, no triable issue 
arises as neither material facts nor particulars have been 
pleaded. Nor even the basic requirements have been set out. 

82. As regards para 10 of the election petition, it is to be 
pointed out that Mr. N. Ke.savan, M.L.A. acted as agent of 
the returned candidate and comitted the corrupt practice. It 
is not in dispute that the returned candidate had not appointed 
any election agent and he had only appointed Mr. S. P. 
Sivakumar, M.L.A., as the agent for polling and counting. In 
this paragraph it has been averred that Mr. N. Kesavan 
acted as agent of the respondent. It has not been averred 
that the j»tumed candidate and Mr. N. Kesavan, M.L.A., 
were seen together and there is no pleading or material 
particulars to show either explicit or implicit agency in 
favour of Mr. N. Kesavan. As already pointed out, there 
must be a plea even to fix an agent either explicit or implicit 
or such a person should have acted in the presence of the 
returned candidate so that an implicit agency could be in¬ 
ferred. This Court already referred to the law relating to 
pleadings and appointment of agents and the minimum 
particulars required to be set out in the election petition with 
respect to agent, their acts, if any, which would amount to 
corrupt practice, so as to sef aside the election of the retur¬ 
ned candidate. 

83. The entirely of allegations in the above paragraphs 6 
to 9 against the returned candidate were that he had seen 
his agents to commit corrupt practices. In none of the fore¬ 
going paragraphs it has been staled that the returned candi¬ 
date was present at the alleged places where the voters were 

j alleged to have been entertained or kept or taken or that he 
met the expenses. Nor there is a plea that the persons whose 
names have been set out could be the agents of the returned 
candidate. Nor it has been suggested that those persons have 
acted with the consent of the returned candidate or his agent. 
Vaguely it is alleged that certain persons have entertained 
the voters or taken them to some other places or kept them 
at a particular place. . In the absence of any material particu¬ 
lar or details in the pleadings, the alleged acts, even assuming 
to be true, can not be connected to the returned candidate, 
nor it could even constitute a corrupt practice on the part of 
the returned candidate. As there is no specific plea that it 
was on the instructions of the returned candidate the voters 
were entertained or taken to other places or kept in the 
hotels, and in the light of the fatal omissions which are 
material particulars in the pleadings, this Court holds that 
no triable issue arises. It has been repeatedly held that a 
fWendlv advice or influence arising from esteem or gratitude 
either to vole or desist from voting is not an undue influence, 
unless thereby the functioning of a free mmd is destroyed. 

^ There is no such averment in any of the paragraphs in the 
election petition. 

84. A plain reading of the averments in the election peti¬ 
tion and In particii''’r paragranhs 6 to 9. as rightly conten¬ 
ded by the returned candidate do not disclose a cause of 

. action. Nor it deserves ft trial as a triable issue as it was 
pointed out by Mr. R. Subramanian, the learned counsel 
for the election petitioner that the pleadings have to be read 


as a whole to ascertain its full and true import and it is 
impermissible to allow a sentence or a particular line or 
passage to be read out of co'utext and in isolation. It was 
also contended that the entire pleading has to be looked aa 
a whole and it is the substance and not mere form that has 
to be looked into. It was also emphasised that pleading has 
to be considered without any addition or substraction of 
words or change of its apparent gramatical sense or meaning. 

85. Adverting tiie above points, with respect to the posi¬ 
tion of >av' there i*- no controversy. This Court has ten to 
add that with respect to the paiagrajihs already referred to 
and also further paragiaplis to be referred to, this Cout had 
ascertained the true import of the pleadings and it has not 
culled out a sentence or passage out of context, cor in iso¬ 
lation. 

86. All that this Court had taken into cotisidcration while 
considering the above paragraphs is that a person declared to 
have been elected is not dragged to Court to defend and 
support the validity of his election on allegations of corrupt 
practice which are neither precise nor dei^ite and the details 
were of not being disclosed. As already set out above, un¬ 
less the material facts and full particulars of the cotiupt 
practice aie set forth properly, the returned candidate is 
bound to be prejudiced in defending himself of the alleged 
charges of compt practices levelled against him and such 
an election petition will have to be dismissed not under sec¬ 
tion 86 but under the provisions of Code of Civil Procedure 
rend with section 83(1) of the Repre.sentatio.n of Peeples Act 
as the election petition does not disclose the cause of action. 

87. In this context it is but essential to refer to the pro¬ 
nouncement of the Apex Court reported in AIR 1994 SC 
2277 (SUBASH DESAI V. SHARAD J. RAO), which reads 
as follows:— 

“Section 82 vests power in the High Court to dismiss an 
election petition which has not been properly pre¬ 
sented as required by section 81; or where there 
has been non-compliance of S.82 i.e., non-joinder 
of the necessary parties to the elect'on petitioner; or 
for non-compliance of section 117 i.e., non-deposit 
of the r^uired amount as security for the costs of 
the election petition. Section 86 does not contemplate 
dismissal of the election petition for non-compliance 
of the requirements of Section 83 of the Act. But 
section 83 enjoins that an election petition shall 
contain concise statement of material facts, and 
shall set forth full particulars of any corrupt prac¬ 
tice that the petitioner alleges, which should be 
verified and supported by affidavit, so far the alle¬ 
gations of corrupt practices are concerned. This 
provision is not only procedural, but has an object 
behind it; so that a person declared to have been 
elected is not dragged to court to defend and 
support the validity of his election on allegations of 
corrupt practice which are net precise and details 
whereof have not been "supported by a proper 
affidavit. Apart from that, unless the matedal facts 
and full particulars of the corrupt practice are set 
forth properly in the election petition, the person 
whose election is challenged is bound to be pre¬ 
judiced in defending himself of the charges, which 
have been levelled against him. In view of the 
repeated pronouncements of this Court, that the 
charge of corrupt practice is quasi criminal in 
nature, the person challenging an election on the 
ground of corrupt practice, cannot take liberty of 
m.->king any vague or reckless allegations, without 
taking the Ptsponsibilitv about the correctness there¬ 
of. Before the Court proceeds to investigate such 
allegations, the Court must be satisfied, that the 
material facts have been stated along with the full 
particulars of the corrupt practice, alleged by the 
petitioner, which have been duly supported by an 
affidavit. In cases where the Court finds that nei¬ 
ther material facts have been stated, nor full parti- 
ciilprs of the corrupt practice, as required by Section 
83 have been furnished in the election petition, the 
election petition can be dismissed, nor under sec¬ 
tion 86, “but under the provisions of the Code of 
Civil Procedure, which are applicable, read wi*h 
-Sect 'on f!3(]) of the Act, saying that it doe* not 
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disclose a cause of action. This aspect has been 
examined by this Court in detail in the cases of 
Azhar Hussain v. Rajiv Gandhi AIR 1986 SC 1253; 
Hardwari Lai V. Kanwal Singh AIR 1972 SC 
5J5,” 


li AIR 1994 SC 1733 tQuamarul Islam V. S. K. Kaiila) 
Dr. Anuid ,1. speaking for the Bench laid dt.wn the essential 
tests with regard to the natuie of pleadings and summarised 
the principles as hereunder :— 

‘ in l^axmi Narayan Nayak V. Ramratan Cbaiutvedi 
(1990) 2 see 173 ; (AIR 1991 SC i.OOl), after deal¬ 
ing with a catena of authorities, reg; rding Isie nature 
of pleadings and evidence to be leef in support 
thereof in an election petition, a D vision Bench of 
(his Court to which one of us namely Pandian, I.; 
was a party, formulated some essentia] tests with 
regard to the nature of pleadings and evidence in 
an election petition. It is useful to extract the prin¬ 
ciples laid down therein. They are as follows ; (at 
P. 2003 of AIR) 

“(1) The pleadings of the election petitioner in his 
petition should be absolutely piccise and clear 
containing all nccessaiy details a id paitieiilai* as 
required by law vide Dhartipalar Madan Lai 
Agarwal V. Rajiv Gandhi, (AIR 1987 SC 1577) 
and Kona Prabhakara Rao V. M. Seshagiri Rao 
(AIR 1981 SC 658). 

(2) The allegations in the election peiitioii should not 
be vague, general in nature or lac '.ing or materials 
or Invoious or vexatious becaue the Court is 
empowered at any stage of th< proceedings to 
strike down or delete pleadi^s which arc suffering 
from such vices as not raising my triable issue 
vide Manphul Singh V. Surintter oingh (AIR 1973 
SC 2158), Kona Prabhakara Rao V. M. Seshagiri 
Rao and Dhartipakar Madan Lai Agarwal V. Raiiv 
Gandhi (AIR 1987 SC 1577).” 

89. In this respect Mr, R. Subramanian, li e learned Coun¬ 
sel tor the election petitioner relied upon the very same 
decisioti and pointed out that there is no recuirement to take 
up and dispose of this original application at this stage, when 
counter has already been filed. It is to be pointed out that 
in the counter filed in the election petition fiself the returned 
candid;, tc had prayed for sulking erff the piragraphs. Simul¬ 
taneously, the returned candidate had taken out this original 
applica ion and pressed for orders even before framing of 
issrues. Tiiis Court with a view to complete the record re¬ 
quired the parties to make their submission* with respect to 
the originfd application while framing the issues. Thus it 
cannot be held that the request for strikin; off is belated, 
nor it could be suggested that no objection has been raised 
in this respect by the retiuned candidate at che earliest point 
of time. 

90. Taking up para 11 of the election petit on, it was point¬ 
ed out by Mr. V. T. Gopalan, the learned sc.rior counsel that 
the apj'ointment of chairmans to five State owned Corpora¬ 
tions f ir which appointments have been mide is attributed 
to be tie prospects for the election of the returned candidate 
and or* that score the returned candidate is sought to be 
held guilty of corrupt practice as defined in Section 123(l)(b) 
and (2) of the Act and consequently election of the returned 
candidate has to he declared as void under Section 100 (li(b) 
and (d)(ii) of the Act. Fven according to tie averments set 
out in paragraph 11 of the election petitkn. a news item 
appealed in the tamil daily “Daily Thanthi” on 26th Septem- 
Uei, 1997. The said news item has also be'm filed as docu¬ 
ment in support of the election petition, .iiccording to the 
election petitioner the election process started on 16th Sep¬ 
tember. 1997 and as such no appointment could be notified 
by the Government of Pondicheny in respect of the five 
State owned Corporations till the election to the Council of 
S^ate.s is being declared. It has been alleged that the conduct 
Government of Pondicherry and the Chief Minister Mr. R.V. 
Janakiiamaii would amount to exercise of undue infleunce to 
secure the votes of M.L.As referred to in the said para^aphs. 
The said armoxmeement, according to the election petitioner 
will amount to a “corrupt practice” as defin,.d under Sections 
123(l)(b) and (2) of the Act. 


91. Seciion 123 reads thus :— 

123. Conupt practices.—The following shall be deemed 
to be corrupt practices for the purposes ol this , 

Act ^ 

tl) “Bribery”, that is to say— 

(A) any gift, offei or piomise bv a candidate or 
his agent or by any other person with the 
consent of a candidate or his election agent of 
any gratification, to any person whomsoever, 
with the object, directly or iiidirectlv of 
inducing— 

(a) a person to stand or not to stand as or to 

withdiaw or not to withdraw from being a 
candidate .at an election, or 

(b) an elector to voic or refrain from voting at 

an election, or as a reward to— 

1 ') a pel son for having so stood oi iiot stood, 
or for having withdrawn or not having A 
withdrawn his candidature; or 

(ii) an elector for having voted or refrained 
from voting ; 

(VJ) the receipt of, oi agreement to leceive, any 
gratification, whether as a motive or a reward— 

(a) by a person foi standing or not standing as. 

Or for withdrawing or not withdrawing fiom 
iieing, a candidate ; or 

(b) by any person wbomsoevei for himsell or any 

other person for voting or refraining from 
voting, or inducing or attempting to induce 
any elector to vote or refrain from voting, 

Or any candidate to withdraw or non to 
withdraw his candidature. 

Explkiiation :—For the purposes of this clause tiie term* 

‘ gratification” is not restricted to pecuniary grati- 
hcations or gratifications estimable in money and it 
includes all form.s of entertainment and all fotms 
of employment for reward but it does not include 
the payment of any expenses bonafide incurred at, 
or for the purpose, of, any eleclion and duly entered 
in the account of election expenses referred to in 
Section 78.” 

92 In the present case even accepting ihe averments set 
out in paragraph IF of the election petition, it cannot be* 
assumed or inferred that the returned candidate is guilt of 
eorrupt piactices. Nothing has been attributed to the return¬ 
ed candidate, nor his agent. Nor any consent of the returned 
candidate had been pleaded with respect to the alleged corrupt 
piactice. It is alleged that appointment of Chairman to 
Ihs five State Ownedl Corporations by the Government of 
Union lerritory of Pondicherry at or about the time, is 
sought to be attributed to the electioa prospects of (he return¬ 
ed candivlate. Admittedly, no appointment has been made 
after the commencement of election process and before decla¬ 
ration oy results. This has been admitted even by the 
petitioner. 

93. The learned counsel for the election petitioner heavily 
relied upon the publication in the local Tani'l Daily published 
on 26(h September, 1997. On 26th September, 1997 the list 
of ciindulalcs who contested the election has been notified, 
ft is true that the election process coinmen-;ed on 16th Sep¬ 
tember, 1997. Even as per the news item, which is not *i 
slatenieiH either by the administration of Union Teiritory of 
Pondicherry or by any responsible Minister or the Govern¬ 
ment official, that appointments are being made in respect 
of various Government Corporations. 

94. The entirety of the news item which appeared in tlie 
tamil daily, on a reading, could be nothing but an inference 
simpliceter and not even an authentic information. Even as 
per the inference, the Central Government had peimitted 
appointment of Chairmans to five of the Government Under¬ 
takings and till the election to the Raiva Snbiia is completed 
no announcement would be made with respect to the said 
appointments. It is also the part of tiie said news that 
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appointments wiU be announced on or after 6th October. 
1997. 

93 As It is excepting this material, no other material has 
b.cn p.aced or pleaded or disclosed so as to connect it to 
(he returned candidate. 


corporations have been made only aftei tl 
election results and not alter the contmencen 
election and before rhe declaration of lesu 
ments, which is admitted, have been made 
the Lieutenant Governor on S-10-1997. The 
the publication or cooimunication of the sa 

nr i-psiilt« to not matenal to this elect 3n dispute. 
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96. It IS obvious that no appointment been ma^ alter 
the emumencement of election process and till *e .. 
the clcclion has been deelairon ^th October 1997 ^ 
date 01 election has been \ ongly stated: as 6th Ocmbei, 
1996 ii! the election petition!. 


97 In paragraph 11, it has not been stated anyriheie that 
r"v Inakirlm'an is au agent and ijath ‘f 

l Auinci candidate appointments have been made As Jr^dv 
pointed out, no appointment has l^en made till 6th 
1997 the date of declaration of results. ^ be »p^mtnien 9 
to the various Coiporations have been made by the 
mint Governor, Union TeiTitory of Pondicherry and not by 
the Chief Minister. 


9i< A legal contention has been raised as to who is ihc 
anthocitv to make appointments and what is tlie scope of 
^ue“rs tharar” bein| exercised by the 
Md part played by the Mimstry in the Umon Tcrntoi-y o 
J*ondiclU‘rj'y. in detail at the he3nng. 


99 AUmittediy, no uoinvJation uppoiniing Chaunums to 
fivfcorj^rations'have l^cen made betore ^be 
results nor any notihcalion has been issued by the State 
Goverrixnent or by any other authv ruy competent to 
the appoiutments. As suhh, it cannot be said that th© su^- 
quent appointment of Chaiiman to the Stfte owned five 
Corporations would imouiit to corrupt prachce on the part 
Of the returned candidate so as to hold that the returned c.n- 
Uidate is guilty of coirupt practice. The learned counsel for 
the petitioner relied tmon .a portion of the model code of 
conduct which code of conduct is neither statutory nor it 
would be of any assistance to the electron petitioner. It is no 
the case of the election petitioner that the returned candi¬ 
date is the cause of cause lor the appointments made subse- 
« to the declaration of lesuPs. Nor it has been averred 
that the returned candidate had assured the sitting members 
of the legislative Assembly not to contest on the assurance 
that th;y wiil be appointed as Chairman of the one or other 
of the Government Undeitakings. Even such a case has not 
been set out in the said paragraph. Nothing has 
been suggested to the returned candidate. But what is alleged 
against Mr. R. V. lanakiraman. Chief Minister, Unjon 
Territory of Pondicheny, even according la the electiOT peii- 
lioner. had offered appointments to other sitting members of 
the Legislative Assembly. Even assuming that there was 
a suggestion or proposal to appoint Chairmans to various 
Government Corporations or Undertakings, in the absence of 
any averment to connect the same to the returned candidate 
and in the absence of any aveiment oi' averments of co^is- 
sion of corrupt practice on the part of the 1 ©turned candiaate 
or his election agent, and in •be absence of any consent ot 
election agent, this Court holds that para 11 also has not 
disclosed a cause of action which deserve^ a trial. 


100 . It is the specific aHegation of the election petitioner 
that after the declaration of results, appointments have been 
made to the office of the Ch.airman of various State Under¬ 
takings and the appointees are the membeis of the Legislative 
Assembly who belong 10 varioits political parties. inciden¬ 
tally it has been alleged that it is a bargain between 1 he poli¬ 
tical parties at the time of election to Rajya Sabha post. How¬ 
ever, I do not find any specific plea in this respect. Be that a-, 
it may, there being no averment nr allegation made in this 
respect against the returned candidate, it cannot even be sug- 
gested that the returned candidate, commiited corrupt practice m 
this respect. What transpires between a third nartv and 
otheis. what is sought to be suggested, and too, without a 
specific plea, is of little consequence and as on that score, it 
e^not even be imagined that the returned candidate is gujlty 
corrupt practice. Further, the appointment to the five 


101. Functioning of Government in a Stale is governed by 
Article 166 of the Constitution, which lays down that theie 
shall be a Counsel of Ministers with the Chi £ Minister at the 
Head to aid and advise tns Governor in cxc c.se of his fvmc- 
trons except where ne is reanired to exercise his functions 
under the Constitution m his discretion, Ai icle (66 of The 
Constitution provides as to the conduct of Govemmeni busi¬ 
ness. Article 166(1) provides that all execut ve actions of the 
State Government shall be expressed to be tal en in the name of 
the Governor. This clause relates to the c.xei utive action that 
has to be expressed in the shape of the formal older or 
notification. It prescribes Ibe mode in which an executive 
action has to be expressed. Every e.xecutl-e decision need 
not be as laid down under Article 166(1), lut, vvhen it takes 
the formality of an order, Art. 166(1) has to be complied with. 
Unless and until an order is expressed ir the name of the 
Goveiuor as required by Article 166 and ;oitununicated to 
the party concerned, it cannot be »aid to be an order by the 
State Government or Government as the c ise may he. The 
Order has to be expressed in the name of the Governor as 
expressed by Article 166(1) and then it has to be communi¬ 
cated. Till a decision is taken bv the e.xeciitivc and it is 
expressed in the shape of a formal order or notification or 
drawn up. It cannot be regarded as an ord:;r or iiPlificaljon 
or proceeding or decision wh’c'n binds the Sti te or which gives 
effect to an order or notification As always before that stage, 
the authority making a decision could chan' e his mind on 
his being armrised of K»me new m.iterials cr for other valid 
reasons. Thus, till 8th October, 1997 on which date the 
apnointments have been notified to the office of Chairinan of 
various Corporations, it cannot he even .suggisfed on the basis 
of a news item which is only suggestive, i' cannot be even 
suggested that there has been an .annoin'me it or certain pro¬ 
cess have started during the reriott of .-lect'on. 

102. It has to be pointed out ihat Mr. R V. Janakii-aman 
is the Chief Minister of Union Territory of Pondicherry and 
it is not as if all the proposals or decisii ns taken by the 
Council of Ministers are accepted by the Ad ninislrator and it 
is the decision of the Administrator, nanjely. The Lieutenant 
Governor of Pondicherry which is the Jiral one. In fact 
the Constitutional Status, exercise of pow< is and functions 
of the Chief Minister of this Ministry in Pondicherry 
and the Lieutenant Governor vis-a-vis Count il of Ministers in 
the other States and Governor are differe it. They are not 
identical as their powers s'e different and ibe con.stiiutional 
provision also is distinct. 

103. In this respect, tne constitutional p ovisions have to 
be referred to. ArJtcJe 239 ot The Constitiiion m Part VIII 
of the Constitution relates to th'3 Union T-‘rritories and it 
provides for the administration of Union reriitories. The 
Union Territories are to be administered by t ic Union Govern¬ 
ment through an Administrator. A Unior Territory is a 
separate entity. The President is the execi tive head of the 
Union Territory and exercises the power* specially vested in 
him under Article 239. Under Article 2". 9, tiie President 
occupies, in regard to Union Territories a position analgous 
to that of a Governor m a State. 

104. Section 3(8)(b)(iii) of the Geneial Clauses Act 
defines “Central Government” a* including in relation to the 
administration of a Union Territory, the Adriinistrator thereof 
acting within the scope of the authority gi\ en to him under 
Art. 219 of the Constitution. By reason of (iie said definition, 
the Administrator is competent to exercise ill powers vested 
by the Constitution in the Central Government as are entrusted 
to him by the President under Article 239(i). 

105. Nextly, we have io refer to the status of the Admi¬ 
nistrator of the Union Territoi-y. The Administrator of a 
Union Trritory appointed under Article 23.9 is not a Consti¬ 
tutional functionary like a Governor in a State. The Administ¬ 
rator of the Union Territory of PondicheiTv is not bound 
to act OB the advise of his Council of Ministers even in 
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matters where he is not required to act in his discretion by or 
under the Constitution. Ihe Adromistrator of the Union 
Territory of pondecherry is a delegate of the President and 
cannot oe equated to that of a Governor ol' a State. The 
Adminiitrator of Union Territory of Pondichrrry could very 
well difler from his Council of Ministers and may act under 
the ordi r of the President i.e.. the Central Gavenirnent. The 
clilferenie between the status the position ofthe President and 
fhe G*o^ erflor on the one hand, and the Adm nistrator of the 
Union Territory of the other could be comrared from the 
language found in Articles 74 and 163 with the language or 
Section 44 of the Government of Union Terri cries Act 1963. 
Sections 44 to 46 of the said Act provides for setting up of 
a CounrU of Ministers in each Union Territory, their functions 
and powers. It is not necessary to set ou) the provisions 
namely sections 44 to 46 of the Government of Union 
Territories .A.ct 1963 ns the issno has alreadv been decided 
by the Apex Court in Devji Vallabhbhai v. Administrator Goa. 
Daman and, Diu leported in ATP 1982 SC. 1029 The rele¬ 
vant passage reads thus:— 


‘The second limb of the proviso to Section 44(11 enaliles 
die Administrator that in the event of a difference 
of opinion between him and the council of Minis¬ 
ters not only he can refer the matter to the Presjdcnt 
but during the interregnum where the matter is in 
his opinion so urgent that it is necessary for him 
to take immediate actitJn, he has the power to take 
such action or to give such duections in the matter 
as he deems necessary. In other wards during the 
interregnum he can completely over ride the advice 
of the Council of Ministers and act according to 
his right. Neither the Governor nor the President 
enjoys any such power. This basic functional differ¬ 
ence in the powers and position enioyed by the 
Governor and the President on the one hand and 
the Administrator on the other is so glaring that 
it is not possible to hold on the analogy of the 
decision in Shamsher Singh's case that the Adminis¬ 
trate! is purely a constitutional fimclionarv bound 
to act on the advice of the Council of Ministers and 
cannot act on his own.” 


‘'Article 74 provides that there shall b; a Council of 
Ministers with the Prime Minister at the head to 
aid and advise the President who, shall in the exer¬ 
cise of his functions, act in accordance with such 
advice The provi'o to the Article is not material. 
Similarly, Art. 163 provides that there shall be a 
Council of Ministers with the Chief Minister at the 
head to aid nnd advise the Governor in the exercise 
or h's functions, except in so far as he is by or 
under this Constitution required to exercise his 
funct’ons or any of them in his discretion. Once 
we compare the language of Arts. 74 and 163 with 
the language of S. 44 of the Act. fhe difference 
between the position of the President and the Gov¬ 
ernor on the one hand and the .Adirrinistrator of the 
Union Territory on the other beromes manifest. 
The first difference Is that be is similarl.v situated 
with the Governor but not with the TTesident when 
he is to act in nis dUcretion tinder the Act Further, 
fhe AdmtnisfratOr has to act ori Ms own imnided 
bv fbe Council of Ministers when lie is to exercise 
any iudieial or niasi-fiidicial functions. The nearest 
fln'itorrv to this •jeOvision is one fo he foimd in Art. 
2t7('a'l the president hs to determine the eee 

of a Judge of the High Court. It has been held that 
while exercising the power conferred by Art. 217(3), 
the President discharges a judicial function and is not 
required to act on the advice of the Council of 
Ministers his only obligation being to decide fbe 
question about the age of the Judee after consulting 
the Chief Justice of India (sec Union of India V. 

J. P. Mitfer. (1971) 3 SCR 4S3 fat o. y04-5n8): 

. fAJR 1971 SC 1093 nt pp. IIO.*:. '1061. But there 
the anaioiry endes. The Administrator evn in 
matters where he is not required to act in his discre¬ 
tion Mder the Aot or where he is not exercising any 
judicial or quasi judicial functions, is not bound to 
act according to the advice of the Council of 
Ministers. TTiis becomes manifest from fhe proviso to 
S.44(l). It tran.spires from the proviso that tn the 
event of a difference of Opinion between fhe Admi¬ 
nistrator and his Ministers on any matter, fhe Admi¬ 
nistrator shall refer the matter to the President for 
decision and act according to the deci.sion givene 
thereon by the Piesidenf. If the President in a eiven 
situation agrees wi*h what the Administmfor op-'nes 
contrary to the .advice of the Council of M’oisterg, 
the _ Administrator "'oiihl he able to override the 
adv'Ce of the Council of Mini‘:f.''rs. under the orovi®o, 
obviously the President wouid not according to the 
advice of the Council of Ministers given under Art. 
74. Virtually, therefore, in fhe event of a difference 
Of opinion between the Council of Ministers of the 
Union Territory and fhe Administraior, the right to 
decide would vest in fhe Union Government and 
the Council of Mini.sfers of the Union Territory 
would be bound by the view taken by the Union 
Government, Further, the Administrator enfoys still 
seme more power to act in derogation of the 
advice of fhe Council of Ministers, 


106, In AIR 19-85 SC 357 (Goa Sampling Employees’ 
Association V. G. S. Co., of India Pvt. Ltd.), it has been 
held tt at the concept of &atc Government is foreign to the 
adminufrat/on of a Union Territory W'hich has to be adminis¬ 
tered Iiy Ihe President through an Administrator appointed 
by him. The position erf Administrator is little different from 
that ol a Governor of a State. Such an Administrator can 
differ with his Coucil of Ministers and he must then obtain 
the Olliers of the Presidtent, meaning therebv of the Cential 
Government. Therefore fhe Administrator of a Union Terri¬ 
tory does not qualify for the description of a State Govern¬ 
ment. The Apex (Dourt held thus:— 


‘The position, the power, the duties and functions of the 
Administrator in relation to the President have been 
overlooked. Oa a conspectus of the relevant pio* 
visions of the Constitution and the 1963 Act, it 
clearly transires that the concept of State Govern¬ 
ment is foreign to the adminietration of Union Terri¬ 
tory and Article 239 provides that every Union 
Territory is to be administered bv the President. The 
President may act through an administrator appoint¬ 
ed by him. Administrator is thus the delegate of 
the President. His position is wholly different from 
that of a Governor of a State. Administrator can 
differ with his Minister and he must then obtain 
the orders of tlie President meaning thereby of the 
Central Government. Therefore, at any rate the 
administrator of Union Teiritory does not qualify 
Tor the description of a State Government.” 


107. On consideration of the provisions contained in Part 
Vlf of the Constitution and the provisions of the Govern¬ 
ment of Union Temtories Act, 1963, it has to be held that 
the Lieutenant Governor of Union Territory of Pondicherry 
is not bound by the decision of the Council of Ministers as 
in the case of Ministry in other states, like Tamil Nadu. It 
is Ihe decision o-f the Central Government or the Adminis- 
trator of the Union Territorv as the case may be, by which 
administration i.s beu^ carried on including the appointments 
to the office of Chairman of various Corporations, 


in ettw. the advice of Chief Mimster or the Council 
of Miiistei-s in the Union Territorv of Pondicherry need not 
neces.sari]y be accepted or acted upon by the Administrator 
is the decision of the Central Government or the 
Admir.istrator as the case may be. TTie appointments refer- 
red to by the election petitioner are that to be made by the 
Administrator and it cannot be assumed that it is fhe decision 
of the C hief Minister, or the matter, is that of he Council 
of M’nisers m the Union Territory of Pondicherry. As such 
'* cannot be held or suggest that there i-i po>itical bargain, 
w.hich IS souglit to be made out for fhe prospect of the re¬ 
lumed candidate. As already held, the returned candidate 
canno- be held to be guilt of cemrpt practice, nor (he Chief 
MiiiT. er Mr. R, V. Janakiraman could have taken such a 
decisi-'n. Factually, the appointments have he. ) made Ions 
- after tlie declaration of results. 


to be pointed out that the r< 
e xtirH Ziu- P^.^^.-iiverments set out in para 14 of th 
Further ^ ^ -h 'i ‘1 Etiiltv of comipt practice! 

Eurtner there has been no pleading ^ consent. T^ere is n 
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plciidini; of agency either etjplicit or implicit and mere repeti¬ 
tion of sLatuioiy v.'Ora-, as lound m the Representation of 
People Act IS ol no consequence or avail. Consen. of the 
reLuiiied cauoiuate is the Ideime of the allesauons relating 
to ttuiuin pracLice. In tlie absence of a dennite p.ea with 
miieiiai paincciais ol the allegations of corrupt practice, in 
till- pai, graph as well, this court holds that there is no 
triable issue ari-cs in this respect. 

lie. ihe Model Code of Conduct is relied upon bv Mr. R. 
S-ibiama.iKin, tie learned counsel for the election petiuoner. 
It IS slid a inot'.'l code and the petitioner in an election peti¬ 
tion should est. oiish his case and bring the same under any 
O'u; or mole of the piounds set out in Section 123 of The 
Rem I'scntatioii of lli; People Act, while seeking to set aside 
the election of a iclurned candidate on grounds of corrupt 
practice. 

111. Before concluding it has to be pointed out that ac- 
coiding to pel tir.ner the alleged expenses were met bv the 
Goveinraent of Union Territory of Pondicherry in respect of 
two alleged cc iiipt practices. The Government cennot be 
held to agent; or such a plea is available or pleaded. The 
Government a ald never be the agent of a candidate much 
less a returned cantfidate as held in AIR 1970 SC 211 and 
1982 NOC 70 (Gtij) this also fails. 

112. Tor all the above reasons, this Court holds that even 
in respect of paragraph 11 of the election petition also, noi 
triable i.ssue ai ses for trial. As already pointed out even 
accepiainy the averraents set out in paragraph 11 of the elec¬ 
tion petition. I'rs Court holds that the returned candidate 
cannot be held to have committed corrupt practice a; alleged. 

113. Paragraph 12 of the election petition, ia a general state¬ 
ment and it does not refer to any of the specific allegations 
of corrupt practice. Paragraphs 13 and 14 have already beent 
consideied and striking off has been ordered. As regards 
para 15, though the returned candidate had pot prayed for 
striking oft, it automatically follows that there is no triablei 
issue arise-i even in respect of that paragraph as it is only 
by way of reiteration of the reliefs prayed for. In the re^ 
msniti'T portions of the election petition as well no issue much 
less Iriabie issu’ arises. 

114. In the circumstances, on a due consideration of all 
the ccuicnlions raised by the Counsel for the election peti¬ 
tioner and the returned candidate, the Original Arolication 
No. 298/98 h'’s to heallowed and consequently, paragraphs 
5 to 11. 13 :"'d' 14 arc ordered to be struck off horn the 
elect'On reii'io” Hence as a further consequence, h has to 
be held that nothing further remains to bo decidcl in the 
eleot'on petitir''. Hence, this Court will have to pass a con¬ 
sequential ord’r which is the final order in the Election 
Petition on that htsl"! In the ciicumstances the Original 
Arn’ieation No 298/98 is allowed as prayed for. As a 
furthei- conseo ience, this Court also holds that the election 
petit'on desc! ■ cs to be dismissed following the deci'ions 
of The'r T ord h'ps of the Supreme Court in AIR 1994 SC 
2277 tS-ihn.h Hesai V Sharad J. Raol, APR 1986 SC 1253 
lAsh r Hussai V. Rajiv Gancfhil and it is unnecessary to refer 
refe’" m"h:opr iiy of 

115. Ao-ord rely, the Original Application stands allowed 
as prayed for .lod the Election Petition stands dismis'ed under 
S'etion 83111 rf the Rennesentation of the People Act. 1951 
read wi'h tb'- Code of Civil Procedure, 1908. Tl’e parties 
to b“ar the'r Tesrecl've costs in the original appli alion as 
well as in the elect'on petition. 

Witness Hie Hon‘hie Thim Manmohan Sinah -.iberhan. 
Chief Tpstin- gt Madras aforesaid, this the 18th day of 
August, 1998. 

Sd./- Ille.arbic, 
Assistant Registrar. 

Originrl S'de 11. 

[No. 82/CS-POKn/l/981 
Fly Order, 

SHARAN PAT. SINGH. Secy, 
tff 29 ffftTHF, 2000 

sn.sT 162 . — wrr=r 1998 ^ 

R. 1 (^. iTTTTWFaTffr Wt.Tt. 

t^u«i;w<.T^) ^ trsTO FJTTirr-frq' % 
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cilTt® 18-8-98% 1999 %V 

srrtff wrr 3871 % iavtifrir rtrrtrrvni % crifte 

19-1-2000 % %> 3ifd1%7HT, 

1951 ( 1951 ^ 43) Tit STTO 116^ %t iSWTO 

(2) % {^) % % w% JRT a^Tfsirf 

•hTtll ^ I 

(Optt % ?i%5fr 0 Tf|t) 

[ew 82/TT.IT.-TifHfr/l/98] 

WIT qWT fTf, 

New DcUii, the 29tlt September, 2000 

O.N. 162.—In pursuance ot clause (b) of sub¬ 
section (2) of Secuoii 116C of tht Representation of 
the People Act, 1951 (43 of 1951), the Election 
Commission of India hereby publishes the ord jr dated 
19-1-2000 of the Supreme Conn of India in Civil 
Appeal No. 3871 of 1999 ari.sing from the order 
dated 18-8-98 of the High Court of Judicature at 
Narayanasair.y vs. C. P. 7'bininavukkarasu). 

IN THE SUPREME COURT OF INDIA 
CIVIL APPELLATE JURISDICTION 
CIVIL APPEAI, NO. 3P71 OF 1999 
Mr. V. Narayanaswamy ... Appellant 

versus 

Mr. C. P. Thirunayukkarasu , ,. Respondent 

JUDGEMENT 

D. P. Wadhwa, J, 

This appeal is directed against the judgment dated 
August 18, 1998 of the Madras High Court allowing 
the miscelianeous application (Original Application 
No. 298)98) filed by the respondent under Order 6 
Rule 16 (1) and Order 7 Rule 11(2) of the Code of 


i“16. Striking out pleadings.—^The Court may at any stage of 
the proceetiings order to be struck out or amended any matter 
in any pleading—■ 

a> which may be unnecessary, scandalous, trivolous or vexa¬ 
tious, or 

(b> which may tend to prejudice, embarrras or Jeby the fair 
trial of the suit, or 

(c) which is otherwise an abuse oj the process of the Court.” 

-“Rejection of plaint.—^The pliini shall be rejected in the 
following case? ;— 

(a) where it does not disclose ?. cau.se of action, 

(b) where the relief claimed is undelivered, and the plaintiff, 
on being required by the Court To correct the valu.ation 
within a time to be fixed by tli; Court, fails to do so. 

(c) where the relief claimed is prorcrly yaluecf but the plaint 
is written irpon paper insufficiently ^tamped, and the nlain- 
tiff on being required by the Court to supply, the req¬ 
uisite stamp-paper wwithin p. time to be fixed by the 
Court, fails to do 'o. 

(d) where the suit appears from the statement in the plaint 
to be barred by any law. 

Provided that the time fixed by the Court for the correc¬ 
tion of he valuaion or supplyine of he lequ’site stamp-papers 
shall not be extended unless the Gourf, for reasons to be 
lecordfd. is s-atisfied that the r' 'r'iff v.as prevented bv any 
cause of an exceptional nature f’cm eo 'iectinc the valuation 
O'- Minnlvina 'he reemisite sta'nn-naners as the ca.se m^v be. 
whhin the tirre fixed by the Court and that refiisal to extend 
shch time would cause grave injustice to the plaintiff”. 


TTT?HT tr»!^:21, 2000/?lTNt'T 2 9, 1922 
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Civil Proceduie (for short the ‘Code’) and thus 
holding that tte election petition filed by the appellant 
under Section 100(1) (b) and (d) of the Represen¬ 
tation of the People Act, 1951 (for short the ‘Act’) 
stands dismissed under Section 83(1) of the Act read 
with the Code. In the election petition appellant had 
challenged the election of the respondent to the 
Council of States (Rajya Sabha) from the Pondi¬ 
cherry Legislative Assembly, 

On Septemlier 16, 19P7 Election Commission 

issued a notif cation calling upon the Legislative 
Assembly of he Union Territory of Pondicherry to 
fill up the vacancy on the completion of the term of 
the appellant in the Rajya Sabha. The notification also 
stipulated the election schedule. By the same notifi¬ 
cation the Sec retary, Pondicherry Legislative Assem¬ 
bly was appo nted as Returning Oflicer for the elec¬ 
tion. On September 26, 1997 the Election Commission 
rel eased the hst of contesting candidates. These were 
the appellant belonging to the Indian National Cong¬ 
ress (INC) and the respondent belonging to Dravida 
Munnetra Kaihagam (DMKL On October 23, 1997 
election was 1 dd and results declared the same day. 
Out of the trial electorate of 29 members of the 
Legislative Assembly 27 cast their votes. Respondents 
poled 15 votes, the appellant 12. On October 7, 1997 
notification dr tad October 6, 1997 to this effect was 
published in the Government Gazette. On November 
17, 1997 apr ellant filed the election petition in the 
High Court d allendng the election of the respondent. 
He alleged thr t election of the re.spondent was vitiated 
due to corrupt proctice within the meanmg of Sect'on 
123(1) (B) b)" and Section (1) (d)^ of the 
Act, committed by the respondent, his agents and 
other persons with the consent of the respondent. 

^“123. Corrupt practices.—The following shall be deemed to 
be corrupt practices for the purposes of this Act, 

tl) “Griherv”, (hat is to say— 
tA) . 

(B) the rereipt of, or agreement to receive, any gratifi¬ 
cation, whether as a motive or a reward— 

fa) bv a person for standing or not standing as. or 
for wi hdrawing or not withdrawing from being, a 
candidate, or 

(hi by any person whomsoever for himself or any 
other lerson for voting or refraining from voting or 
ind licit s. or attempting to induce any elector to vote 
Or refrain from voting, or any candidate to v/ithdraw 
or not to withdraw his candidature.” 

Explanation.—For the purposes of this clause the term “grati¬ 
fication” is not restricted to pecuniary gratifications or gratifi¬ 
cations eslimatp in money and it includ'es all forms of enter¬ 
tainment and al forms of employment for reward but it does 
not include the navment of any expenses bona fide incurred 
at. Or for the pi rpose of, any election and duly entered in the 
account of elecl on expenses referred to in section 78. 

121 T Indue inflience, that is to say, any direct or indirect 
interference or attempt to interfere on the part of the candi¬ 
date or his agent, or of anv other person with fhe consent 
of the candidal ■ or his election agent, with the free exercise 
of any electoral right. Provided that— 


■‘“100. Grounds for declaring election to be void—fl) Subject 
to the nrovisio is of sub-section (2) if the High Court is 
of opinion—• 

(a) . .... ^__ _ _ __ 

fb) that anv cirrurt practice has been committed hv a retur¬ 
ned candidate of hi' election agent or bv any other person 
with the consen of a leturned candidate or his election agent; 
or 


The appellant alleged the following corrupt prac¬ 
tices committed by the respondent :— 

1 Respondent was proposed by Mr. R. V. jU 
Janakiraman, Chief Minister belonging to 
DMK. For the second .set of application the 
name of respondent was proposed by 
Mr, C. Jayakumar, Minister in the Govern¬ 
ment of JMndicherry. The proposals were 
seconded respectively by Mr. M. 
Kandasvvamy. Deputy Speaker and Mr. K. 
Rajasekheran, Pailiainentary Secretary to 
tlie Chief Minister. All these four persons 
acted as agents fi’r the respondent in the 
election, (para 6 of the election peiition). 

After the commciicen'.eni of the election 
process on Septembci- 26, 1997 Govern¬ 
ment of I'ondicheii y announced appoint- ^ 
ment of Chairmen for five State owned 
corporations. It was published in the daily 
newspaper Daily Jhanthi on September 27. 

1997. None of the nominees was from 
Congress. This ainciinted to e-xercise of 
undue influence to secure fhe votes pf the 
MLAs, patlicularly fhe MLAs who were 
nominated as Chairmen. The Government ol 
Pondicherry was headed by Mr. R, V. 
Janakiraman, who acted as agent of the 
respondent. Announcement of the notifica¬ 
tion materilly 1])e result of the election. 

(para 11 of the .election petition) 

) 

After the date of the election was fixed for 
October 3. 1997 the appeUanl wanted to 
meet all the MLAs at Pondicherry. How¬ 
ever, MLAs belonging to DMK, Tamil 
Manila Congress, Communist Party of 
India, Pafiai Makkei Katchi, Janata Dal 
and also independent MLA were not avail¬ 
able in Pondicherry. The MLAs were taken 


(c) . 

til) that the result of the election, in so far as it concerns 
a reiirmed candidale, ha.s been materially affected— 

(i) . 

k. 

(ii) bv any corrupt practice committed in the interests 

of the returned candidate by an agent other than his elec¬ 
tion agents, or 

liii) . ! 

(iv) . 

the High Court shall declare the election of the returned can¬ 
didate to be void. 

(2) If in the opinion of the Higli Court, a returned candidate 
has been guilty by an a.geat, other than his election agent of 
anv corrupt practice but the High Court is satisfied— 

fal that iio such corrupt practice was committed at the 
election by the cancfidate or his election agent, and 
ever\ such corrupt practice was committed contrary 
to the orders, and without the consent of the candi¬ 
date or hi.s election agent; 

fb) Omitted. 

fc) that the candidate and his election agent took all <4 
reasonable means for pn-venting the commission of 
corrupt practices at the election; and 

fd) that in all other re'pecLs the election was free from 
any corront practice on the part of the candidate 
or any of his agents. 

then the High Court mav decide that the election of the retur¬ 
ned candidate is not void”. 
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out of Pondicherry, entertained there and 
were brought back to Pondicherry on Oc- 
^ lober 2, 1997, Similarly except two Minis¬ 

ters, Mr. S. P. Sivakumar and Mr. R. 
Viswanathan. n^) other Minister was avail- 
aWe in Pondicherry. The Chief Minister 
Mr. R. \'. Junakiranian look the MLAs and 
kept ihem at Hotel Ashok. Pondicherry by 
providing all facilities to them from Sep¬ 
tember 25, 1997 to September 21 , 1997. 

Thereafter the MLAs were shifted to 
M'thabalipuram and entertained in five star 
hods. Complaint to this effect was sent by 
th’ app.'lbnt to the Election Commission 
On Octobrr 2. 1997. (para 7 of the election 
petition) 

A 4. Mr. C. Jayakumar, who had proposed the 

name of the respondent, took Mr, Kanda- 
swamy and Mr. Rajasekheran to Gca wi:!, 
a view to influence them. They were taken 
there in a Government vehicle bearing re- 
gi.=tration No PY-Ol-C-2345 and PY-01- 
D-9289 on September 27, 1997, reiu.rning 
Ci, October 1, 1997. In Goa all the three 
stayed in Government Guest House. Entire 
expenses for their travel and shay at Goa 
v/e e met by the Government of Pondi- 
cli rry. Both Mr. Kandaswamy and Mr. 
Rjjas. 2 kheran were taken to Goa and en- 
toitained there as a reward for voting in 
fiuour of the respondent. They were influ- 
eiiced to cast sheir votes in favour of the 
Tespondent. This conduct of Mr. C. Jaya- 
kumer, who was agent of the respondent, 
amounted to corrupt practice. Both Mr. C. 
Jayakuraai and Mr. R. V. Janakiraman, the 
Qiief Minister, did the corrupt praetbe with 
the consent of the resnondent, which mate- 
riaPv affected the election result in so far 
as it concer ied the respondent. 

5 Mr. N. K'^sb'nan. another agent of the res¬ 
pondent, also influenced Mr, R. Rajaraman 
Janata Dal MLA. Mr. N. Kc'lia' an, MLA 
is the Government whip belonging to DMK 
h Mr. R. Rajaraman was kept at Ashok 

H'^te! at Pondicherry and ‘hen taken 
to Kovalem, Chenglenut District, then 
to Trupati in . a Government vehicle 
In>‘ins rcsislration No PY-01-6667 and 
(hen hrouehi. back to Pondicherrv on Octo¬ 
ber 1997. Entire expenses of this trin 
'vere horre hv "he Government of Pondi¬ 
cherry headed bv Mr. R. V. Janakiraman. 
an a-rent of the respondent. 

Tn the connti’r affidavit filed by the respondent on 
M'lv '*5, IttC'S h'^ denied all the aUeeations made 
aonips! h'ni Tt wc- ^uhmi'ted that the aUeeations of 
cerrun r'rnrti'.'“s alleged 'n the election oe^ition were 
vaenc n'M. un's’cc.''ifir and herefi of material 
facts >0(1 r"itlcidnrs. It was also sumbitted 
thai the eleehon petition be dismissed under Order 6 
Rule and. Ord(n- 7 Rule 11 of the Code. On the 
same 'l^v the res'ondent ripo Pled a miscellaneous 
apnlica.tion (Ori'tf'al Apnheation No. 298 of 1998) 
nr^vinc fot- striking out the parararanhs 5 to 11. 13 
and Hi tho election ncHt’on on the ground that 
m.aterial fact'' were not stated in the election petition 
ar t rraving for dirmicral of the election petition to 
?70a GTigOOO—3 


that score. Resjtondent also raised objection to the 
validity of the verification to the petition and to the 
affidavit in support of the allegation of corrupt prac¬ 
tices. The appellant •lied rejoinder to tne counter 
affidavit a,id reply to the miscellaneous applicant re¬ 
affirming what he had said in the election petition. 
He said die election petition was duly verified as per 
law and the affidavit legally correcn 

On ihc pleading:, of the parties High Court 
f-amed tl'; iswacs. Howeve;- by the impugied judge¬ 
ment dated August 18, I99S Higli Court allowed the 
niiscdhiiepi! app'xation of liic respondert and dis- 
mis cd '.ii'" ■.lecta'-n pethlon withom holding any trial. 
.\ggric\..'d ; ppdLi’it gc. Icavi ui appeal and this is 
how the matter is bciinc us. 

Mr. Mirli Bhandare, learned senior counsel for the 
appellant, confined his submissions to coirupt prac¬ 
tices alleged in paras 6, 7, 8, 9 11 of the election 

peiition, which have been noted above. Ho submitted 
that High Court was in error in dismissing he electioi 
pcti'ion w thout trial on the ground that material five's 
were not ;et out when H'gb Court itself had framed 
issues rn t’le basis of the material facts set out the 
t:on petition. He said High Court failed m appre¬ 
ciating the crucial distinction hc(’”.een material fac''' 
■and material particulars and Ibai High Court al'o Iwilcd 
to take notice of the deci'.hm of th.i' Court in D. 
Ramacbandran vs R. V. .limak!.''aman and odicrs 
[1999 (3) see 2f>7! holding that the court canno’ 
dissect tb; pleadings into several parts 'o consider 
whether each one of them disclosed a cause of action 
Mr. Bhaln 1nre said following questions arofe for con- 
.s’deration by this Court:— 

(i) Whether the Kigli Court was justi.fied in dis¬ 

missing the election petition without tii.l 
although material fact.s were 'e" out in lb: 
petitioner and issues were framed for trial. 

(ii) Whether the High Court was justified hi en¬ 
tertaining a miscellaneous application on 
behalf of the returned c.andidnte for strikin'; 
out paragraphs 5 to 11, 1.3 and 14 of the 
election petition after framing issn« for !ria' 
oh the basis of the pleadings andmter hear¬ 
ing the parties. 

(iii) Whether the High Court was just'fied in dis¬ 
secting the pleadings into several parts to 
consider v/hether each one of them discloses 
a cause of action 

(iv) Wliethcr the High Court was justified in re¬ 

jecting the election pefitfen witboid trial with¬ 
out appreciatinn the crucial disurctipn bet- 
■'vecn materi.al facts and mn'erial particulars 

Wc may refer to the verification to the election peti¬ 
tion and clso to the affidavit, which is required to be 
filed, in ilie form prescribed, by the appelant: 

“VERIFICATION 

I, Mr. V. Narayanasamy, son of Sri Ve’u, residing 
at No. 5, Ellaiamman Koil Street, Pondicffi^rry-l, the 
petitioner herein do hereby declare that whnt all stated 
in the above paragraphs 1 to 15 are all true 
to the ben of ray knowledge, iiifom->ation and belief 

Verified at Chennai thi.s 17th day of November, 
1997. 


Petitioner.” 
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"AFFIDAVIT OF V. NARAYANASAMY 

1 

I, Mr. V. Narayanasamy, son of Vein, Hindu, aged 
about 50 years, residing at No. 5, EUaiamman Koil 
Street, Pondicherry-1 now temporarily come down to 
Vliennai, the petitioner in the Election Petition calling 
in question the Election of Shree C. P. Thirunavukka- 
ihsu, the respondent in the Election Petition, makes 
srlenin affirmation|Oath and say:— 

(a) that the statements made in patragraphs 7 to 
10 of the accompanying Election Petition 
about the commission of the corrupt practice 
of gratification as a motive or reward for 
securing votes and undue influence as referred 
under Section 12311) (B) and f2) of the 
particulars of such corrupt practice men¬ 
tioned in paragraphs 7 to 10 of the same 
petition are true to knowledge. 

(b) That the statements made in paragraph 7 to 
10 of the accompanying Election Petition 
about the Commission of the corrupt prac¬ 
tice of gratifications a motive or reward for 

i 'securing votes and undue influence as re¬ 

ferred under Section 123(1)(b) and (2) of 
the Representation of the People Act, 1,951 
and thp particulars of such cornipt, practice 
; mentioned in paragraphs 7 to 11 of the same 

petition are true to mv information; 

(c) That the statments made in paragtaph 11 of 
the accompanying Election Petition about the 
Commission of comipt practice of grafiflea- 
tion as a motive or reward for securing votes 
and undue influence as referred under Sec¬ 
tion 123(1)(B) and (2) of the Represen¬ 
tation of the People Act, 1951 and the parti- 
culairs of such corrupt practice mentioned 
in parajCTapih 11 of the same petition are true 
to my information." 

Both the verification and the affidavit do not meet 
the requirement of law. 

In the counter affidavit filed to the election petition, 
the respondent bad specifically for striking out paras 
5 to 11, 13 and 14 of the election petition on the 
ground that in those paragraphs there were no material 
facta and that material facts necessa'ry to constr'ute 
puse of action had not been pleaded. He had also 
prayed for dismissal of the election petition under 
prdet 6 Rule 16 and Order 7 Rule II 
bf the Codb. Appellant, it appears, filed his 
fejoinder denying that the material facts had 
not been stated or that the petition had not been verified 
properly or the affidavit In support of corrupt practice 
did hot conform to the requirements of law. In the 
miscellaneous applickion (Original Application 
No. 298198). the respondent had again played for 
Striking out the paragraphs 5 to 11. 13 and 14 of the 
election petition as well as for dismissal of the elecMori 
petition on the oronnds that the averments pleaded in 
those paralgrapbs did not Nve ri^e to (it -''nv trinb'e 
Issue and (ii) the election petition suffered from lark 
of valid verification and the affidavit. Aaain in reply 
lo this, the npnellant denied thartbere were, no material 
fact.s and that the verifleatYn in the nrtitior was not 
iproncT or that the affidavit was not in arrordan^e wW; 
[flie Rules. 

The auestion. therefore before o':, is_wbat it +be 
bjtect of lack of material facts, material particulars. 


proper verification to the election petition and the 
defective affidavit required to be filed in the form pres¬ 
cribed? The respondent says that when the petition 
lacked even material facts and since the petition did 
not disclose cause of action for having committed any 
corrupt practice, for all these reasons High Court was 
justified in dismissing the petition at the threshold with¬ 
out going for a tgal. 

In support of their rival contentions various deci¬ 
sions of this Court were cited at the Bar. We may 
refer to some of them. 

In Ch, Subbarao vs. Menibgr, Election Tribunal, 
Hyderabad [(1964) 6 SCR 2l3J (CB) election peti¬ 
tion was type written and the copies which acedta- 
panied the petition were carbon copies of the type 
written script, so there was no question of the copies 
being other than true copies. The copies bore two ^ 
signatures in original of the petitioner authenticatkg 
both the contents of the petition as well as the verN 
ficattion thereof. The pkifioner, however. 4id not 
insert the words ‘‘true copy” before or abovfc the 
signatures. High Court considered that this rendered 
the petition ffied not in accordance with Section 
81(3) of the Act and on that ground the pciition 
was dismissed. The view of the High Court was 
challenged before this Court. While explaining (he 
proposition that an election petittion was not to be 
equated to an aiction at law or in equity but that as 
the rights were purely the creature of statute, if the 
statute rendered any particular requirement manda¬ 
tory, the courts possessed and could exercise no dis- a,. 
pensine power to waive non-compliance. This Court 
held that the alleged defect in the petition did not 
constitute non-compliance with the provisions of S''c- 
tion 81(3) of the Act as there was substantial comp¬ 
liance wiffi those provisions. In coming to this con¬ 
clusion, tbo. Court relied on its earlier Constitufion 
Bench decision in the rase of Murarka Radhey 
Sbvam Ram Knmalr vs, Roop Singh Rathore & Ors. 
[(1964) 3 SCR 573}. 

In Murarka Radhcy Shyam Ram Kumar’s 
case [(1964) 3 SCR 5’73] (CB) this Court held 
that defect in verification which is to be made in the 
manner laid down in the Code of Civil Procedure, - 
1,908 for the verification of pleadings as required by 
clause, (c) of Section 81(3) is not fatal to the main- ^ 
tainabUity of the election petition. The Court then 
considered the arguments relating to the affidavit 
which accompalnjcd the election petition in respect 
of corrupt practice alleged in the petitlcfri. The argu¬ 
ment was that the affidavit, was neither In the pres¬ 
cribed form nor was it properly sworn as required 
by the Rules under the Coiiduct of Election Rules, 
1961. Therefore, there \vas a failure to comply with 
the provisions of Section 83(1) of the Act. Further 
argument wa,s fhat aln election petition under Section 
81 must comply with the provisions of Section 83 
and unless it comnlies with those orovirions, h is 
not an election obtition under Section 81. The Court 
anruroved the view of the Election Tribunal that the 
affidavit was in the prescribed form but due to in- 
cxnerience the Oaffi Commissioner had made a mis- 
faVe In the verification nortion of the affidivit. This 
Court did not think fhat the defect in the ’'erifleation 
due to the InCrnerience of The Oath Commission was 
such a fatnt defect as to require the dismissal of the 
■’k’clian netitioo. 
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In Daulat Ram Chauhan vs. Anand Shtnma [AIR 
1984 SC 621 = (.1984) 2 SCC 64JJ (2J), this Court 
l^d two propofddons 


“1. A pcison may, due to sympathy or on his 
own, support the candidature of a jpiarn- 
clar caiiaiaate but unless a close aind direct 
nexus is proved between the act of the per¬ 
son and ihe consent given to him by the 
candidate or his election agent, the same 
would not amount to a pleading of corrupt 
practice as coiiLempla.ed by law. It can¬ 
not be left to time, chance or conjecture 
for the court to draw an inference by 
adopting an involved process of reasoning. 
In line, the allegation must be so clear and 
specific that the inference of corrupt prac¬ 
tice will irresistibly admit of no doubt or 
qualm. 


2. Whei'e the allegation of fraudulent practice 
is o;en to two equal possible inferences the 
pleadings of corrupt practice must fail. For 
instance, A, or in this case Sood or Batish, 
joined or participated or was present in an 
election rally or crowd and may have shou¬ 
ted slogans on his own without taking the 
consent" of the candidate concerned, this 
would not be a corrupt practice within the 
meaning of Section 123(2) because the ele¬ 
ment of consent is wholly wan'ing.” 


In F.A, Sapa & Ors. vs. Singora Jjf Ors, [(1991) 3 
see 3751 (3.?) the question before the High eourt 
wab whether the election petition wals in conformity 
vrifh the requirements of Section 81" and 83" of the 

I ®81. Prc.'ientation of petitions.-—(tf An election petition 
calling in auestion any election may be presented on one or 
I note of the grounds .specified in sub-section (1) of section 
100 and section 101 to the High Court by any candidate- 
at such election or any elector within forty-five days from, 
hut not earlier than the date of election of the returned 
cai^idate or if there are more than one retum-’d candidate 
at the election and dates of their election are different, the 
liter of those two dates. 


Explanation.—In this sub-section, "elector'’ means a per¬ 
son who was entitled to vote at the election to which the 
elMtion petition relates, whether he has voted at such elec- 
I tlon or not. 

(I) .[omitted by Act -17 of 1966, .s, 39 (w e.f. 

14-12-1966] 

I (1) Every election petition shall he accompanied by as many 
[ copies thereof as there are respond'^nts men¬ 
tioned in the petition, and every such copy shall he attes- 
! ted by the petitioner under his own signature to be a true 
copy of the petition. 


A- 


*83. Contents of petition.—(1) An election petiti®n— 

(a) shall contain a consiec statement of the material facts 
on which the petitioner relies; 

(b) shall sot forth full particulars of any corrupt practice 

that the petitioner alleges, including as full a state¬ 
ment as possible of the names of the panics alleged 
to liaVe committed such corrupt practice and the date 
and place of the commission of each such 
practice; and 

(c) shall be signed by the petitioner and verified in the 

m-’nner laid down in the Code of Civil Procedure, 
1908 (5 of 1908) for the vdHflcatlon of pleadings; 
provided that, where the petitioner -alleges any corrupt 
jiracticc, the petition also be accompanied by an affi¬ 
davit in tho prescribed form in -.uppoit of the allegation of 
such corrupt practice and the particulars- thereof. 

(2) Any schedule or annexure to the petition shall also be 
signed by the petitioner and verified in the same manner as 
lie petition. 


RepresonLuUon of liie Feople Act, 1951 ana the Rules 
iioiuou liioreuiiucr. ricmuuuuy ODjcciioii raised by 
lUc appcUojUL, uie succcssiui caudidate, aDojit mo mauir 
lamtiuiJuLy or die peaiiun, was neguuveu by me UigU 
couri. /\^diqsi mat order fie tame to tfiis Court. Unc 
oi me qutSLiods oerorc tins Court was il die eiecuon 
pediiou was uabie to be dismissed under bectiou 83 
or tne Aci primarily on me ground mat me amdatvu, 
fned by die onguxai petitioner was not sjrictly in cou- 
iormiiy Eorm 25, masmuen as the veil&auon 
as regaros the averments based on knowledge and the 
avcinicnis based on inlormution had not oeen made 
sepaiaiety as required by the said borm piescribed by 
Rule 95-A of the Rules. This Court considered various 
provisions of the Act, particularly Part VI emitled 
"Uispuies Regarding Elections ” and said that It con¬ 
stituted a seh-contalm^ed code. It was subiniited by the 
appellant m that case that there was failure to com¬ 
ply with even the basic lequiiements of an affidavit 
and as a matter of fact it was a case of no compliance. 
Ihis Court held that where several paragraphs of the 
elecdon petition remain unaltinnfid under the verifica¬ 
tion clause as well as the alfidalvlt, the unsworn alle¬ 
gation could have no legal existence and the Cpuit 
could not take cognizance thereof. It was further itib- 
mltted in that case that proof of allcgatioil of corrupt 
practice would visit the returned candidate with cer¬ 
tain serious consequences and must, therefore, be vie^v 
ed seriously. It was further held by tms Court that 
inquiry being quasi-criminal in nature, the Court 
must always ipsiat bn strict compliance with the pro¬ 
visions of law in that behalf and failure to do so must 
prove fatal. This Court said :— 

“It is fairly well settled that our election law being 
statutory in character must be strictly com¬ 
plied with since an election petition is not 
guided by ever changing common law princi- 
^es of justice and notions of equity. Being 
statutory in character it is essential that it 
must conform to the requirements of otif 
election law. But ait the same time the purity 
of election process must be maintain^ at 
all costs and those who violate the statutory 
norms must suffer for such violation. If the 
returned candidate is shown to have secured 
his success at the election by corrupt meani 
he must suffer for his misdeeds.” 

This Court observed that tK-here the petitioner ha^ 
alleged corrupt pratetice that is not enough, proviso to 
Section 83 demands tliat the petition shall be accom¬ 
panied by an affidavit in the prescribed form support? 
mg the allegation of such corrupt practice and parti¬ 
culars ther^. The Court said :— 

“Therefore, an election petition in which corrupt 
pralctice Is alleged stands on a different foot¬ 
ing from an election petition which does not 
carry such an allegation. The legislature has 
taken special care to ensure that ordinary 
verification will not suffice, it must be sup-, 
Dorted by an affidavit in the prescribed 
form. Form 25 has been prescribed for such 
ah aflSdavit under Rule 94-A of the Rulei. 
That rule says that the affidavit referred to 
in the proviso to Section 83(1,) shall be ^ 
Form 25, The form of the affidavit requliea 
fhe deponent to state which of the pawgrwphi 


I 
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of the election j^tition in which allegations 
of corrupt practice are made atre based on 
nis own knowledge and which aio based on 
nis infonnation. Section 86(1) then man¬ 
dates that the High Court “shall" dismiss an 
election petition which does not comply with 
die provisions of Section 81 or Section 82 
or Section 117 of the R,P. Act. Fie language 
of this sub-section is quite iinpirative and 
commands the High Court, in ne uncertain 
terms, to dismiss an election pet tion which 
does not comply vilh the rcqu rements of 
Section 81 or Section 82. This inandafc is, 
iiov.eMji, qualified b_' section 86^5)’ rcferr- 
to earher." 

The Conn, then obser/ed that the procedural precau¬ 
tions intended to ensure that the person making the 
allegation of corrupt practice realizes the scriousnese 
thereof as such a chairge would be akin to a criminal 
charge since it visits the party indulging in such prac¬ 
tice with ii twofold penalty and that is why this Court 
described it as quasi-criminal in nature. It is, there¬ 
fore, equa'ly essential that the particulars of the charge 
or allegation are clearly :ind precisely stated in the 
election petition to afford a fair opporlu lity to the 
person agtiinst whom it is levelled to effectively coun¬ 
ter the seme [see K. M. Mani Vs. P. /. Anthony 
(1979)(2) see 221], This Court then said 

“Section 83(1)(a) stipulates that every election 
petition si^l contain a concise s atement of 
the ‘material facts’ on which fho petitioner 
relies. That means the entire bun He of facts 
which would constitute a compleie cause of 
action mtist be concisely stated in an election 
petition. Section 83(1)(b) next requires an 
dection petitioner to set fortli full ‘parti¬ 
culars’ of any corrupt practice alleged against 
a returned candidate. These ‘particulars’ aire 
obviously different from the ‘nia'erial facts’ 
on which the petition is founded and are in¬ 
tended to afford to the returned candidate 
an adequate opportunity to effectively meet 
with such an alleeation. The unefe rlying idea 
in requiring the election petitioner to set out 
in a concise manner all the ‘material facts' 
as well as the ‘full particulars’, where com¬ 
mission of corrupt practice is complained of, 
is to delineate the scope, ambit and limits 
of the inquiry at the trial of the election 
petition.” 

Then the Court held a.s under :— 

“From the text of the relevant nrovistons of the 
R.F. Act, Rule 94-A and Form 25 as well 
as Order 6 Rule 15 and Order 19 Rule 3 


786. Trial of election petitons—(1) to (4)- 

(5) The High Court may. upon such terms as to costs 
and otherwise as it may deem fit, allow the particulars of any 
corrupt practice alleged in the petition to be amended or 
amplified in such manner as may in its opinion neces¬ 
sary for ensuring a fair and effective trial of the netition, but 
shall not aUow ativ amendment of the pefition which will 
have the effect of introducing partoilars of a corrupt prac¬ 
tice not previously alleged in the petition. 

( 6 ) —. 

( 7 ) - .. ■ 2 , . . 


of the Code and the resume of the case law 
discussed above it clearly emerges (i) a de¬ 
fect in the verilication, if any, can be cured 

(ii) it is not essential that the verification , 
clause at the foot of the petition or the afiff- ^ 
davit accompanying the same should disclose 

the gjrounds or sources of informaiion in re¬ 
gard to the averments or allegaiions which 
are based on information believed to be true 

(iii) if the respondent desires better parti¬ 
culars in regard to such averments or alle¬ 
gations, he may call for the same in whidi 
case the petiiioner may be required to sup¬ 
ply the same and (iv) the defect in the afiS- 
davit in the prescribed Form 25 can be cur¬ 
ed unless the afildavit forms an integral part 
of the petition, in which case the defect coiu 
cerning material facts will have to be dealt 
with, subject to limitation, under Section 
81(3) as indicated earlier. Similarly, the court 
would have to decide in each individual case 
whether the schedule or annexure referred 
to in Section 83(2) constitutes an integral 
part of the election petition or not; different 
considerations will follow in the case of the 
former as compared to those in the c;ise of 
the latter.” 


In Gajanan Krishnaji Bapat and another vs. Daltaji 
Raghobaji Meghc and others [AIR 1995 SC 2284- 
(1995) 5 see 347], this Court again said:— 

“1. S*cti<» 83 of the Act provides that the elec- 4 - 
tion petition must contain a conscise state¬ 
ment of the material facts on v bich the peti¬ 
tioner relies and further thaf he must set 
forth full particulars of the corrupt practice 
that he alleges including as full a statement 
as possible of the name of the parties alleg¬ 
ed to have committed such corrupt practices 
and the date and place of the commission 
of each of such corrupt practice. This section 
has been held to be mandaiory and requires 
first a concise statement of material facts 
and then the full particulars of the alleged 
corrupt practice, so as to present a full pic¬ 
ture of the cause of action. -* 


2 . A petition levelling a charge of corrupt prac- 1 
tree is required, by law, to be supported by 
an affidavit and the election petitioner is also 
obliged to disclose his source of informafion 
in respect of the commission of the corrupt 
practice. This becomes necessary to bind the 
election petitioner to the charge levelled by 
him and to prevent any fishing or roving en¬ 
quiry and to prevent the returned candidate 
from being taken by a surprise, (see ; Sampat 
N. Balkrishna v, Georee Fernandez [(1969) 

3 see 238]. 

In T. M. Jacob vs. C. Pouiose and ofhtib [1999 A 
(4) see 274] a Constitution Bench of this Court was 
considering a judgment in the case of Dr. Shipra vs. 

Shanti Lai Khoiwal [1996 (5) SCC 181] 'vherein on 
the basis of nori-comoliance of Section 81(3) the 
election petition was dismissed at the threshold under 
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Section 86(1) of the Act. Then considering the pro¬ 
visions of Sections 81, 82, 83, 86(1) ahd 86(5) of 
the Act the Court said :— 

it ‘‘(Hiat apart), to our rrund, the legislative intent 

appears to be quiis clear, since it divides 
violations into two classes—those violations 
which would entail dismissal of the eiecnon 
petition under Sectir 1 86(1) of the Act like 
non-comphance v 1 h Section 81(3) and 
those violations which attract Section 83(1) 
of the Act, i.e., non-complianco with the 
provisions of Section 83. It is only the vio¬ 
lation of Section 81 of the Act which can 
attract the application of the doctrine of sub¬ 
stantial compliance as expounded in Murarka 
Radhey Shyam Ram Kumar vs. Roop Singh 
Ratiiore [1964 (3) SCR 573] and Ch. 
Subbarao vs. itlember, Election Tribunal, 
Hyderabad [1964 (6) SCR 213] cases. 
The defect of the type provided in Section 
83 of the Act, on the other hand, can be 
dealt with under tlie doctrine of curability, 
on the princii^es contained in the Code of 
Civil Procedure. ” 

In D. Ramachandran vs, R. V. ianakiraman and 
others [1999 (3) SCC 267] a three Judge Bench of 
this Court observed :— 

“It is well settied tliat in all cases of preliminary 
ot^ection, the test is to see whether any of 
the reliefs prayed for could be granted to 
the appellant if the averments made in the 
-"k petition are proved to be true. For the pur¬ 

pose of considering a preliminary objection, 
the averments in the petition should be as¬ 
sumed to be true and the court has to find 
out whether those averments disclose a cause 
of action or a triable issue as such. The 
court cannot pfobe into the facts on the 
basis of the controversy raised in the coun¬ 
ter.” 

Ihe Court said that under Order 7, Rule li of the 
Code the court is to reject the plaint where it does not 
disclose the cause of action. But there is no question 
of striking out any portion of the pleadings under 
1 this Rule. The Court said : 

I “Tire application filed by the first respondent in 

I OA No. 36 of 1997 in on the footing that 

the averments in the election petition did 
not contain the material facts giving rise to 
a triable issue or disclosing a cause of 
action. Laying stress upon the provisions of 
Order 7 Rule 11(a), learned Senior Counsel 
for the first respondent took us through the 
entire election petition and submitted 'hat the 
averments therein do not disclose a cause 
of action. On a reading of the petition, we 
do not find it possible to agree with him. 
Tire election petition as such does disclose a 
cause of action which if unrebutted could 
^ void the election and the provisions of 

Order 7 Rule 11(a) CPC cannot therefore 
be invoked in thi.s case. There is no ment in 
the contention that some of the allegations 
are bereit of material facts and as such do 
not disclose a cause of action. It is elemen- 
talry that under Order 7 Rule 11(a) CPC, 


the court cannot dissect the i leading into 
several parts and consider wheficr each one 
of them discloses a cause of a ;tion. Under 
the Rule, there cannot be a partial rejection 
of the plaint or petition.” 

The case of Di'. Shipra (Smt.) and olliers vs. 
Shanti Lai Khelwal and others [(1996) .i SCC 181] 
was considered by the Constitution Bend in the case 
of T. M. Jacob vs. C. Poulose and others [(1999) 
4 SCC 274]. In Dr. Shipra's case a preliii iiiary objec¬ 
tion was raised thht copy of the notice together with 
the affidavit in support of the election pe ition on the 
allegation of corrupt practices did not contain the 
verification by ffie Notary and hence the election peti¬ 
tion was not maintainable in accordance with Section 
83(1 )(c) of the Act. The objection wa, upheld by 
the High Court and appeal against tliat was dismis.sed 
by this Court. The question thus raised before this 
Court for its consideration was whether the copy of 
the election petition aicccanpanied by sup]>ort affidavit 
served on the respondent along with Fojm 25 pres¬ 
cribed under Rule 94-A of the Conduct of Elections 
Rules, 1961 without attestation part duh verified by 
the District MagistrateiNotary|Oath Commissioner 
could be said to be “true and correct copy” of the 
election petition as envisaged in Section 81(3) of the 
Act. Explaining the judgment in Dr. Ship a’s case the 
Constitution Bench in T. M. Jacob’s cafse observed ;— 

“The defect found in the ‘true copy’ of the affi¬ 
davit in Dr. Shipra case was net merely the 
absence of the name of the Notary or his 
seal and stamp but a complete absence of 
“notarial endorsement” of the viTification aa 
well as absence of an “affixmatio 1 ” or “oath" 
by the election petitioner. It v/as in that con¬ 
text that the Bench had found in Dr. Shipra 
case that, the returned candidate would have 
got the impression, on a peiusal of the “true 
copy” of the affidavit, that there was no duly 
sworn and verified affidavit filed in support 
of the allegations of corrupt prectice by the 
election petitioner. It was prec selv on ac¬ 
count of this “fatal” defect tba” K. Rama- 
swamv- J. opined that “the principle of sub¬ 
stantial compliance cannot be accepted in 
the fact situation”. Thus the judfonent in Dr, 
Shipra caise is confined to the “fact situa¬ 
tion” as existing in that ca.se.“. 

In Dr. Shipta’s case this Court held 

“Sections 81, 83(1)(c) and 86 read with Rule 
94-A of the Rules and Form 25 are to be 
read conjointly as a integral scheme. When 
So read, if the court finds on an objection, 
being raised by the returned canJidate, as to 
the maintainability of the electmn petition, 
the court is required to go into 'he question 
and decide the preliminary objection. In 
case the court does not uphold the same, 
the need to conduct trial would arise. II 
the court upholds the preliminary objection 
the election petition would result in dismis¬ 
sal at the threshold, as the court, is left with 
no option except to dismiss the same.” 

In R. P. Moidutty vs P. T. Knnju Mohammad k 
Am. [IT 1999 (7) SC 457] (3J) this Court was 
considering the question regarding nature of particulars 
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I required Lo be pleaded in support of an averment of 
! corrupt pricdce. It said that heavy onus lies on the 
petitioner seeking setting aside of the election of a 
siiccesslul candidate to niaJce out a clealr case for such 
r^ef both in the pleadings and at the trial. Tne mandate 
of the peot>le is one as has been truly freely and purely 
expressed. And further that “as the consequences 
flowing frcm the proof of corrupt practice at the elec¬ 
tion are st;rious, the onus of establishing commission 
of corrupt praedee hes heavily on the person who al¬ 
leges the [Kirae”. In this case, the corrupt practice alleg¬ 
ed was scRiening of a video him by the successful candi¬ 
dates whicr according to the pc.itioner niatedally affec- 
teid the result of the election and vitiated by the cora- 
iriissipn of corrupt practice within the mean ng of sub¬ 
section (3) and (3A) of Section 123 of ihe Act. It 
was allegeii that the film was exhibited throughout the 
constituenc y during the election. The phe o-contents 
of the video film as also the speeches coiitai led therein 
were highly objectionable and inllamma ory. This 
I Court alsc referred to tlie verification to the election 
I petition as well as to the atfidavit requited o be filled 
[ In Form No. 25 appended to the Rules. I’lie verifica¬ 
tion was :is under: 

“I, R. F. Moidntty, S|o Abiibakkcr Haii, aged 54, 
]ictltioner in the above election pe'ition do 
hereby declare that the avermc ifs in para 
1 to 17 are true and mtide from personal 
knowledge and on the basis of personal en- 
(juiry I believe that all the averments made 
lit para' 1 to 17 is true. 

Signed and verified in this the 21st day of 
June, 1996. 

PETITIONER’* 

This Court then said : 

“Application of the abovenoted well settled prin¬ 
ciples to the case at hand raises a gloomy 
picture Indeed. The petition is bereft cif 
fome material facts and particulars. It does 
not .set out names of even a few persons who 
viewed the film andlor in Whose presence 
[ it was exhibited though it was not necessary 

for the petitioner to have alleged the names 
of each and every person who had viewed 
the video film. However the names of a 
few persons who had viewc^the film and 
in whose presence it was exhibited were 
[ expected to have been alleged in the election 

petition So as to put respondent No. 1 on 
notice that these vt'ere the persons who were 
proposed to be examined by the petitioner 
in supnort of his avermems. The petitioner’s 
pleading in this regard fads to satisfy the 
reauirements of proviso to sub section fl) 
of Section 83 of the Act as explained in Arh.ar 
Hussain vs. Rajiv Gandhi f(1986) 2 SCR 
7821.” 

I "The affidavit filed bv the petitioner in sunooTt 
of the election petition as rcouired Rule 
94 A aRo dors not satisfv the reouirrTnent 
of pt'ovlso to siiti.section fll of Section R3 
of th.“ Act and Form No 25 Boo‘?.nd'‘d to 
the Rides. The ■^evernl .averments rclatio'r 
to commission of cornint ornctice hv +he first 
respondent as eontTuied in nnre'rrnri'hs 4, to 
12 and 16 of the petition have been verified 


as line to tlic best of “jiiy knowledge and in- 
formaoon' —Doin, without speei 4 .ymg winch 
or uic allegations were true lo me personal 
knowledge ol tue peutioncr and wmen ol me 4^ 
alicganons v\ere Pased on the inioimaooii of 
the petitioner beheved by him to be uue. 
Neimer the venncation in the peution nor 
the aihdavit gives any indicauoii of the source 
of iniormauon ot tne peutiouer as to such 
facts as were not hr his own knowledge.” 

“All the averments made in para^^ 1 to 17 of the 
peaiion have been stated to be true to the 
personal knowledge ol the peutaoner and in 
the next breath the very s^e averments 
have been stated to be pased on the inlor- 
madon ot the peimoner and beheved by him 
to be true, ihe source ot mlormaUon is not y 
disclosed. As observed by the Supreme Court 
in F.A. bapa etc. etc, v. Sincara and others 
JT 1991 (2) SC 503, the object of requinng 
verihcation of an election petiUon is to clearly 
fix the responsibdty for the aveimenls and 
allegatioJis in the petition on the person 
signing the verification and, at the sAme ome, 
discouraging wild and irresponsible allega¬ 
tions unsupported by facts. However, the 
defect of verification is not fatal to the peti¬ 
tion, it can be cured [see : Murarka Radhey 
Sham Ram Kumar v. Roop Singh Rathore 
and OiB. AIR 1964 SC 1545 A. S. Subbarai 
V. M. Muthiah 5 ELR 21] in the present 
case the defect in verification was pointed -k 
out by raising a plea in that, regard in the 
written statement. The objection was 
pressed and pursued by arguing the same 
before the Court. Houever, the petitioner 
persisted in ^rsuing the petition without pro¬ 
per verification which the petitioner should 
not have been permitted to do. In our 
opinion, unless the defect in verification was 
rectified, the petition could not have been 
tried. For want of affidavit in required form 
and also for lack of particulars, the allega¬ 
tions of corrupt practice could not have 
been enquired into and tried at ail. In fact, 
the present one is a fit case where the peti¬ 
tion should have been rejected at the . 

threshold for non-compliance with the man- 1 

datory provisions of law as to pleadings.** 

In L. R. Shivaramagowcla & Ors, vs. T, M. Chandm- 
shekar (Dead) By LRs. & Ors. [(1999) 1 SCCtf6®| 

(3J) this Court again considered the imnortanc© of 
pleadings establishing in an election petition alleging 
corrupt practice falling within the scope of Section 123 
of the Act and said : 

“This Court has repeatedly stressed th© impor¬ 
tance of pleadings in an election petition and 
pointed out the difference between “material 
facts” and “material particulars”. While the 
failure to plead materiatl facts is fatal to the ^ 
clecfinn petition and no amendment nf the 
pleading could lie aflowed to introduce such 
materia] facts after the time-limit prescribed 
for filing the election petition', the absence 
of material particulars can be cur<”d alt a later 
stage by an appropriate amendirtenf. In 
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Balw’an Singh v. Lakshmi Narain [iUR 1960 
SC 770= (1960) 3 SCR ylj the CcasdUi.ion 
Bench held that an election petition was not 
^ liaole to be dismissed in Ijnine meiely 

because full pariiculars of corrup. prachce 
al eged were not set out. On the facts ol 
the case, the Court found that the alleged 
corrupt practice of hiring a vehicle for the 
conveyance of the voters to the polling sta¬ 
tion was sufficiently set out in the pleading. 
The Court pointed out that the corrupt prac¬ 
tice being hiring or procuring of the vehicle 
for the conveyance of the electo s, if full 
particulars of conveying by a vehicle of 
electors to or from any polling stations 
were given, Section 83 was duly compiled 
wi'lr, even if the particulars of the contract 
^ of hirmg, as distinguished from the fac! of 

h'ring were not given.” 

Then the Court referred to the various judgments of 
this Court drawing distinction between the ‘‘material 
fact” and “material particulars” holdmg that f petition 
sutlers from lack of material facts, it is liable to be 
summarily rejected for v. ant of cause of achon and if 
the deficiency is only of material particular the Court 
has a discre--on to allow the ps itioner to sup-oly the re¬ 
quired parthulars e\'en after the expiry of limitation. 
With regard to the affidavit to be tiled along vith the 
election petition in the prescribed Form Nc . 25, the 
Court observed that the defect in such affidavit cou’d 
be cured unless it formed the integral part of the 
-jt. petition in which case, the defect concerning ma'erial 
facts will have to be dealt with subject to lim'tafion 
under Section 81 of the Act. In this case. th<“ Court 
observed that “if the above well sehled principles arei 
applied in this case, there is no doubt whatever ffiat 
the election petition suffers from a very serious defect 
of failure to set out material facts of the alleged corrupt 
practice. The defect invalidates the election petition 
in that reg-’i-d and the petitioner ought not to have 
been permitted to adduce anv evidence with reference 
to the same,” The affidavit filed along with the peti¬ 
tion does not disclose the source of informa'ion. Nor 
does it set out which part of the election peMtion was 
personallv knov.’n to the petitioner and which oart 
came to be known by him on information, ’^he Court 
said that the affidavit was not In conformity wiffi the 
prescribed t^orm No. 25 and thus, there war a faHure 
to comply with Rule of the t^omhict of ENcHens 
Rides .and that it is a vc’-y tenons defect. 

Tri H. D Revanna vs, G. Pattaswamv Gewda a^d 
Others r(l'^991 2 see 2171 t2,T) anneal v>as filed 
bv the, cardi'^rte who had sncce''dpd in the election 
and v/bosp anvii-enion fo’’ d’°mi«‘5a1 of tb^ elcr’inn 
pe*ition in llrn‘n° wps rei<=ctpd b'f +bo Pfirtb Court Th S 
Court notlr"d ftiat ’t has been' lair! dnwn bv h’s Court 
that non-comnlianee with the nrovisions of Section 83 
ITie^z lead to di''mi'^'=al of ffie petition if 'b^ P .attoT f'llb 
yntblTi t1i(. of Oi-apr 6 Rule 16 and Order 7 Rplo 

Ar lit of *bo Coda of r*i't i1 Procedure Two of tT o ern^iuds 
on ’^irbiob of the cleofion >h* W'^rg , 

th 

rjo* ociniqito f^etc nr n'^rt 

(^\ in fwf f !->.-» if nf r»or»-‘» irit 

nroct'iT** r*oo confr**'mitar 0/5 A 

70. ,'OPr' mV ^ Oo r W'fp 111 s; 

Tiro-** ^ tVoh fV‘'=*fA 


suDsiamiai compliance vvi>h the provisions of law, 
the CouiL noLiced luui. the body or the 'pf.Uion itseli 
rneuiioned the matieis v. hich were whhm tne knowledge 
Oi uis pe,i..ontr tnmseii and tiie mauers cr which he 
got nituimauun irom others and bciieve tacm. The 
i-'oiua uisciiiguiSnea oie juGgineius of thii Court in 
Ur. Sihpra ) & Ors. vs. ohand Lai K loiwal and 
Ors. [(1996) 5 SCC ISIJ ; L. R. Shivarailagowda Sc 
Ors. vs. T. M. Chandrashekar (dead) by Lks & Ors. 
[(1999) 1 SCC 666J and Dhaiaravir vs, Anar Singh & 
Ors. [(1996) 3 SCC 158]. 

It v/iil be thus seen lhai. an elecdon petition is based 
on ihe rigius, which are puieiy the creature of statute, 
and il me statute renders any parttAhar nquuemem 
mandatory, the court cannot exercise dispemmg powers 
to waive uon-comphance. For the purpose of con- 
sidermg a prehmmary objection as to the maintain- 
abihty of me election petition the avermen s in the 
petition jhould be assumed to be true and the court 
has to find out whether these averments tlisclose a 
cause of ac .on of a triable issue as such. S.'ctions 81, 
83(1 )(c) and 86 read with Rule 94-A of the Rules 
and Form 25 are to be read conjointly as an integral 
scheme. When so read if the court finds non-com¬ 
pliance it has to uphold the preliminary ob eciion and 
has no op ion except to dismiss the petition. There is 
diilerence oetween “material facts” and “ma erial parti¬ 
culars”. ''ATiile the failure to plead material facts is 
fatal to d.e election petition the absence of material 
particulars can be cured at a later stage by an appro¬ 
priate amendment. “Material facts” mean the entire 
bundle of facts, which would constitute a complete 
cause of action and these must be conci¬ 
sely stated in the election petition, i.c., 
clause (a) of sub-section (1) of Section 83. Then 
under clai se (b) of sub-section (1) of Sec .ion 83 the 
election ptdition must contain full particulars of any 
corrupt practice. These paiticulars are obviously 
different from material facts on which the petition is 
founded. A petition levelling a charge of corrupt 
practice is required by law to be supported by an 
affidavit a ad ihe election petitioner is obliged to dis¬ 
close his source of information in respect of the com¬ 
mission of corrupt practice. He must state which of 
the aUegaiions are true to his knowledge and which 
to his bel'ef on information recci'cd ■>el'ever by 
him to be tnie. It is not the form of the affidavit but 
its subst.-nice that ma'le'-s. To plead corrupt practice 
als contem olated by law it has to be specifically alleged 
that the corrupt practice were committed with the 
consent o! the candidate and t:. n a particular electrol 
right of a person was affected. It cannot be left to 
t rue, chance or conjecture tor the court to draw in¬ 
ference bs adopting an involved process of reaisoning. 
Where the alleged corrupt practice is open to two 
epnal possible inferences Ine pleadings of corrupt prac- 
fee must fail. Where seveml paragraphs of the elec- 
rim petifiip alleging corrupt practices remain un- 
affiwned under the verification danise as well as ffie affi- 
drvii the insw^m allegaiion could have nc legal exis- 
Un-'c and the Court could not lake cognizance thereof. 

o'" corrupt practice being auasi-cnminal in 
na'iirp the co"p mipf .■’Iwivs on s'rict compliance 
with ttio rrnv'‘:io!i'; of law In <-nch a case it is eaually 
that trie partic"'H rf -tie charge of aHega- 
lions are cFarlv and pre-i'.p'v r.faited in the perifian. 
ft i® tpe viola-'on of the provisions of Se'cion 81 of 
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the Act wh.ch can attract the application of the doct¬ 
rine of substantial compliance. The defect of the type 
provided in Section 83 of the Act on the other hand 
can be d'Cclt with under the doctrine of curability, 
on the principles contained in the Code of Civil Pro¬ 
cedure. Nim-comphaincc with the provisions of Sec¬ 
tion 83 mry lead to dismissal of the petition if the 
matter fails within the scope of Order 6, Rule 1.6 and 
Order 7, Itule ll of the Code of Civil Procedure. 
Where neither the verification in the petition nor the 
affidavit giies any indication of the sources of infor¬ 
mation of he petitioner as to the facts stated in the 
petition wh ch are not to Jiis knowledge and the peti¬ 
tioner persids that the verification is coirect and affi¬ 
davit in the form prescribed does not suffer from any 
defect the allegations of corrupt practices cannot be 
inquired and tried at all. In such a case petition has 
to be rejected on the threshold for non-compliance 
with the m.'indatory provisions of law as to pleadings. 
It is no part of duty of the court suo moto even to direct 
furnishing of betfer narticiibrs when objechon is 
raised by other side. Where the petition does not 
disclose an} cause of action it has to be rejected. Court 
however, ernnot dissect the pleadinss into several parts 
and consider whether each one of them discloses a 
cause of aetion. Petition has to be considered as 
a whole. There cannot be a partial rejection of the 
petition. ^ 

We mav also note Rule 2 of the Rules of the Madras 
High Cour:, 1967, which is as under •— 

“2. E’^erv Election Petition shall be in the form 
of Original 'Petition, in the English I.ang¬ 
uine and shall be verified in the manner 
povided for under the Code of Civil Pro- 
c?dure, 1908." 

Clause (d) of Section 79 of the Act defines “'elec¬ 
toral right” to mean the right of a person to stand 
nr not to stand as, or to withdraw or not to with¬ 
draw from being, a candidate, or to vote or refrain 
from vodnr; at an election. Under Section 123 “cor¬ 
rupt practise” in so far it is relevant in 
the present case means “Bribery”, that is to say— 
The receip of, or agreement to receive, any gratifi¬ 
cation. vrhtther as a motive or a reward by (any 
person v'homsoever for himself or anv other 
persoTif—fa) for voting or refrain from voting, or 
(b) inducirg or attempting to induce any elector to 
vote or refrain from voting, or anv candidate to 
withdraw or not to withdraw his candidature. The 
term gratifiration has been explained and it includes 
all forms r'' entertainment. 

Exercise of nndi'C influence is also deemed to be 
a cnrrnnt nrac'ice. Under sub-section (2) of Sec¬ 
tion 173 ■' mdne influeme” means any direct or in¬ 
direct imerterenre or attempt to interfere on the 
part of the candidate or i^is agent, or of anv other 
ncr.'^cn wit’ the conwnf of tlie candidate or his elec¬ 
tion agent, with the free exercise of any electoral 
rinht, 

Material facts and material oarMculars cer+ainly con¬ 
note two different things. Material facts are those facts 
which con'^fitnte the of action. In a octition 
on the allerntien of corrupt practices cause of action 
caimot be equated rvith the cause of action as ig 


noi'iiially undersicoc! because of the consequences 
th^t fchow in a path ion based on the allegations of 
corrup: praca'ce.s. .Aq election petition seeking a 
ch 'ileng.r to ihe election of a candidate on the alle- 
''f corrupt pr.x>icer is a serious matter- If 
proved not only t'mr n'le candidate suffers ignominy, 
he also ‘-nffeis riisq’.i.niifica'ifin from standing for elec- 
tion for a period (hat may extend to six years. Re- 
fcrciice in tpi? connection may be made to Section 
SA8 of the Act. It was for this purpose thaS pro¬ 
viso to sub-section (I) of Section 83 was inserted 
by Act 40 of 1961 >',v c f. September 20, 1961) re¬ 
quiring filitig of the rifnilavit in the prescribed form 
where there u'c allegatjon^ m corrupt practice in the 
election petition. Filling ('f the affidavit as required 
is not a mere formality. By naming a document as 
an affidavit it does not i-c..omc an affidavit. To be 
an affidav'it it has lo conform not only to the form 
prescribed in stibslance but has also to contain parti¬ 
culars as required by the Rules. 

It i< coniended bv Mr Bhandare that all the mate¬ 
rial facts have b:en stated in the election petition 
and that for lack of ma’e'‘i'il particulars, the peti¬ 
tion could not litivc been Ihrowm cut at the thres¬ 
hold. He said opportunity shculd have been given 
to the appellant to suppls the material particulars. 
It is really of stran.ge ptoimsition to advance, Till 
the date of (he impugned judgment, appellant had 
per.iisfed that the petition did not lack material 
particulars and that the verification was in accordance 
with the Code and the affidavit in support of the 
corrupt practice in the form prescribed, Admittedly, 
the petition lacked material particulars, verification 
to the petition was not in accordance with the Cods 
and the affidavit did not conform to the form pres¬ 
cribed. At the first oppoitimity, the respondent 
raised objection that the petition lacked both mate- 
rel facts and the material particulars and that the 
’’orificalion to the petiiton and the affidavit were not 
in accordance with lav,'. This was repeated in the 
miscellaneous application (Original Application No. 
298198). In the counter affidavit and in the reply 
to the miscellaneous applicffion, the anpcllant per- 
si.sffid in his stand and termed the objections raised 
by the recoondent as irrelevant. It is not th.at the 
annellant did not have opportunity to correct his 
misffilce 'vhicli be could ’mve easily done in the re¬ 
joinder filed bv hmi to tlr counter affidavit of the 
respondent or even his icplv to the miscellaneous 

8 a DisguaUfication on crounU of corrupt ’ir.icticc:.—dl 
The case of every person tounU guilty of a co-rupt practice 
bv an order under section bb . haJJ be submitted, as soon as 
may b.' aPer such order rakes effect, by .such authority as 
the O.-nfral Government m,av ^p,nify in this behalf, to the 
President for determination o' the qae.stion as to whether 
such person shall be disqualifital .and if so, for what period : 

Provided that the period for which any person may be dis¬ 
qualified under this sub-section shall in no case exceed six 
vc.nrs from the d.ntc on which Ihe order made in relation to 
him under section 99 takes effect. 

(2) Any person who stands dirqualified under section 8A of 
Tb I Act as it ■'food immediately before the commencement of 
• I'e Electton Laws fAmcn-inrent') Act, 197.5 (10 of 1975i, 
may. if the rieriod of such disqualification has no( expired. 
S'lbm't a ni-tifion to the President for the removal of such 
disqualification for the unexpired portion of the said period 

U) Before giving his dicision on anv questi'an nentioned in 
rub-section thl or on any netitir^ submitted under sub-section 
(2), the President shall obtain the opinion of the Flection 
Commrssion on such question or petition and shall act 
.according to such opinion. 
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application (O.A. No. 298198). He had every 
opportunity even at that stage to supply the material 
particulars which admittedly were lacking and also 
to amend the verification and to file the affidavit in 
the form prescribed but for the reason best known 
to liim, he faded to do so. The e.xistence of mate¬ 
rial facts, material particulars, correct verification and 
the affidavit are relevant and important when the 
petition is based on the allegation of corrupt practice 
and in the absence of those, the Court has jurisdic¬ 
tion to dismiss the petition. High Court has un¬ 
doubtedly the power to permit amendment of the 
petition for supply of better materia] particulars and 
also to require amendment of the s'erifica'ion and 
filing of the required affidavit but there is no duty 
cast On the High Court to direct siio moto !hc fur¬ 
nishing of better particulars and requiring amend¬ 
ment of petition for the purpose of verification and 
filing of proper affidavit in a matter of this kind the 
primary responsibility for furnishing full particulars of 
the alleged corrupt practices and to file a petition 
in full compliance with the provisions of law is on the 
petitioner. [See in this connection Constitution 
Bench decision in Bhikaji Keshao .'oshi & Anr. vs 
Brijlal Nandlal fiiyani & Ors. (AIR 1955 SC 610 = 
(1955) 2 SCR 428(444)1. 

Grievance of the appellant is that he wanted to 
meet the MLAs other than MLAs of the Congress 
party to which he belonged but those MLAs were 
kept first in Hotel Ashoka at Pondicherry and then 
taken to five star hotels at Mohabalipuram. Appellant 
alleged that MLAs were “kept” in Hotel Ashoka 
but be has not given particulars as to what he meant 
by the vvord “kept”. “Kept” is certainly not 
“confined”. What entertainment was provided to 
those MLAs in Hotel Ashoka, Pondicherry or in five 
star hotels in Mahabalipuram has also not been spe¬ 
cified, It is not his case that he w'as prevented in 
any way from meeting any of those MLAs. It was a 
material fatt to allege which he failed to do so. This 
is apart from the fact that the material particulars as 
to when the MLAs were taken to Hotel Ashoka anj 
to other places, the names of the MLAs and name.s 
of the hotels in Mahabalipuram, who look them 
there, who paid their bills and who brought them 
back are lacking. Appellant doesi not show as to why 
he could not meet all those MLAs on October 2; 
1997. Apart from one independent MLA other MLAs 
belonged to various other political parties like DMK, 
TMC, CT'l, PMK and .lanata Dal. Rather it can be 
assumed that the MLAs voted according to their poli¬ 
tical affiliations. It has come ori record that out of 
total number of 29 MLAs who constituted Legislative 
Assembly of Pondicherry, two belonged to AIDMK, 
another political party, ATOMIC had taken decision 
not to vote for any candidate and that is how the 
two MLAs of this party did not participate in the 
2709 GI!2000—4 
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election and lotal votes poUed were 27. Theie was 
only one independent MLA and his casting of vote 
either way v/ould not have at all aliccted the result 
of the election considering the ntimbjr of vo*es poll¬ 
ed by each of the candidaies. T( is net the case of the 
appellant that he was barred from meeting any of 
ihc MLAs in order to solicit their votes. There is no 
allegation if there is any complaint by any MLA that 
he v'as kept out of circulation by respondent or with 
his consent by any other person fo' the purpose of 
no* being accessible to the appellant. 

Appellant in bis petititni said tha' v.lien C. Jaya- 
kumar. Minister and K. Kandas.rmy. Dy. Speaker and 
K. Rajasegaran, Parliamentary Secre'ary to the Chief 
Min's-cr. were the agents of the respondent, lie then 
allercd that C. Jayakumar took Kancasamy and Raja- 
segaran to Goa with a view to influence them to get 
their \'ote^ in favour of the respondent. It it not para- 
do.Kieal where one a^'ent infiuenee the other agent to 
vote in a particular way ? It certaiti'y could not be 
a corrupt practice. Arnet’ant tli ;,n alleged that 
N. Ihesav. ML .A belonging to DMK and also a Gov¬ 
ernment whip kept independent MLA Rnjaraman first 
in Hotel Ashoka*. Pondicherry and then took them 
to Sovalam, Chinglepnt District, then to Tiriipathi 
in a Government vehicle and then brought back to 
Ponlichcrry on October 2, 1997. It is not the case 
of the appellant that N Kesav did so wi h the con¬ 
sent of the respondent or any of his agent or other¬ 
wise. This is a material fact which the appellant fail¬ 
ed 'o allege. Lastly, notification regardmg appoint¬ 
ments of (Chairmen to various committees came out 
much later after the results were dtclared, i! is cor¬ 
rect that none of the nominees belonged to the Cori- 
.gress party 

It will be thus seen that election petition not only 
lacked the material facts, it lacked material particu¬ 
lars defective verification and the rffidavit filed was 
not in the form prescribed. Moreover, ingredients of 
coniipt practices as defined in Serlion 123(1 )(B) 
and 123(2) of the Act are also Peking. It is also 
not the case of the appellant that any MLA whom 
the appellant could not meet, recei''ed any gratifica- 
lion, as defined, whether as a motive or a rew'ard for 
voti ig or refraining from voting, or there was any 
indr cement or attempt fo induce any such MLA to 
vote or refrain from voting. Also it's not the case of 
the ap,pellant that any undue influence was exercise 
with the free exercise of any electoral right of any 
ML-X which right, as noted above, has been defined! 
m clause (d) of Section 79 of the Act. There is no 
allc ation if any particular ML.X was induced to vote 
or not to vote in a particular way because be was 
entertained or otherwise. The a'legarion is that appel¬ 
lant himself could not meet the MLAs and he believ¬ 
ed if he had been given a chance to meet them he 



U4 the gazette of INDIA ; OCTOBER 21. 2('00/AS VINA 29, 1922 


would have influenced their vote in his fafvour and 
against their party of affiliations, Tliere is no allega¬ 
tion that the MLAs were prevented or influenced 
from freely exercising their electoral right. As stated 
earlier appellant did not show as to why he could 
not meet the MLAs on October 2, 1997 when they 
were availalble in Pondicherry. Material fact must be 
that the appellant was prevented from meeting the 
MLAs which he did not allege and as to how he was 
so prevented' would con.stitute material particulars. 

The election petition read as a whole did not dis¬ 
close any cause of action or triable issue. Consider¬ 
ing the facts of the case and the principles of law' 
applicable, the election petition was rightly dismissed 
by the High Court in limine, 
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The appeal is accordingly dismissed with costs. 

Sdl- I 
.CJI. 

Sdl- 

.J. 

(D. P. WADHWA) 
Sdl- 

...J. 

(S. RAJENDRA BABU) 

New Delhi. 

January 19, 2000 

[No. 82|CS-POND|li98] 

By Order, -i 

SHARAN PAL SINGH, Secy. 


nf 9 afWSTT, 2000 

5fT. af. 16 3.—ai'PfPT ^ ITTreiTT W I ftrfTTTT firffpi tPiTT ^ 1 9 9 9 % 

(3) ^ tr |3fT (4) ^ ^3^% rrm 

w?# wrar sfftrfwniT, i95i T«rT rrtr tmcvft % 

( 5 ) it' w Hn-iff spr ?prr 3t^«TcT 

uaf: atv-srfiTzft srr^ Tt ^3^ wawctt % pr^^tr-rur fflff 

ftprr I 3fpfPT ^ JTf tr^rrernr mn | tik ^ Trtf ut *' 

sftr: at?, aiTTPr afPafiTTrr tTRT 10 -^ ^ 3TiTtn:ur H ( 4 ) 

ijrfsRpff vfV rr?rr % nt Tr^/tr«r »ift f^rr w«n fararr iftmt % ^ 30 ^ 

ffi 30^31 srrfpg it tfhr ^af ?p1 % f?Tcr fqR%r wtfhw sRTiTT | :— 


?ii., (naT'^H ^ fawT'rr 

rtr^ 

fT^TBpT ^ 3 prq«ff WT qjW 

Stbe Md 1 

"FT 'tI» ui 

1. f^PT JTffT tr 

frrsnTJT 1999 

18 — 3 ^'!^ 

’srt'T^sTPP^ 

TTWlIRt 

oiPTf ^ sfrf ^ 
Ipgr crfitf-fT w 


' 

t’T’ilPT 

r«rwh' 1 

•RnrFT 1 

2. — 

20-—'nfm 

iTTT arPewnr 

ftrf^inT 1 



f#. 76/ftrftwiT-f^. tr./jioo] 
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ORDBft ^ 

^ New Delhi, the 9th October. 2000 

O. N. 1 63 .-WHEREAS, the Election Commission is satisfied that each contesting candidate specified 
in column (4) of the Table below at the General Election to the Sikkim Legislative Assembly held in 1999 from the 
Assembly Constituency as specified in column (3) against his/her name has failed to lodge an account of his/her 
election expenses or in the manner required by the law as shown in column (5) of the said Tabl# as required by 
the Representation of the People Act, 1951, and the Rules made thereunder ; 

And whereas, the concerned candidate has either not furnished any reasou/explanation for the said failure 
even after due notice and the election Commission after considering the representation, if any made by him/her 
is satisfied that he/she has no good reason or justification for the said failure ; 

Now, therefore, in pursuance of section 10 A of the Representation of the People Act, 1951, the Election 
Commission hereby declares the persons specified in column (4) of the Table below to be disqualified for being 
chosen as, and for being, a member of either House of the Parliament or of the Legislative Assembly or Legis¬ 
lative Council of a State/Union Territory for a period of three years from the date of this order. 


S. Particulars 

No. 

S. No. A Name of 
Constituency 

Name A Address of 
Candidates 

Reason for Disquali¬ 
fication 

1 2 

3 

4 

3 

1. General Election to the 
Sikkim Legislative 
Assembly, 1999 

l8-Rheaock 

Sh. Padam Dhakal 
Pacheykhani, 

Beagthang 

Blkkim 

Failed to lodged any 
account of election 
npensee. 

2. -do- 

20-Pathinf 

Sh. Penzo Delay Namgyal 
Upper Aritbang, 

Gangtok, 

Sikkim. 

-do- 


(No. 76/SKM-LA/2000] 
By Order, 
B. N. CHAWLA, Secy. 


^ 9 J908 

an.af. 164.—JIW: tTPfPT ’PT WtriT WT t ^ f^STR ^TRT % ?rraTT»r 2000 

% ftp? ( 3 ) ^ ^ ( 4 ) 

Str?lf'fr«c4 1951 tmfOrtr ^snTrqrr f;pTtfr STO 3T^«lrr % ?rr«|- 

( 5 ) ^4 JT«rT sM fTPtspT wpft ^ ^ ^ 3r«RT 3i^w?T flftr ^ ttrfww 

sppqfspff ^ tfCTT '317% Tt: vft % (%tr 3i«fsrr PT'EfipTq' 

sTPfhT 4)7 ^ sftrr ^ mt^vi 4> r 7 ' ir 

iF wrp flN??! ' ^ 

«r?t; Vf, 3TT^ wrrr 10 -^ ^ wrij^ror jpI ^Rofr v ( 4 ) ir 

8V(iRltf! 4it 'I'l TT TT^-^ 4ft fWPT tT*n 84*447 fWR 4 ^^ 414 % 44^ 

4T?t ?4r 3i7^ 4ft ^TTft^r ^ ?fhT 4rf 4ft 4 TO T a r f 4 % ftf4[ 4tf4fT | :— 
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«P.?f f?f#in sprfisrr??fr 

?r<TT f'f^r^ iT ?ff^r 
wk?rTiT 

5rf% ^ ^FW 

^rkierr 

f^T^irr 454 4?K»T ^ 

1 2 

3 

4 

5 

1. «^^rrfsriri'T?r-<Tr%ftT^ 
?TTlflTT«T 2000 

2 3—TjfqTr-jrf 

<41 TsfVfjr f tiTT 

5rgfT 

'fT.-ntrWTcft. 

HifflT— 'JtT'4^^ 1 

fwf^?r «44 qrr qftf ^ 

%9T srrfew w 

3i^9r xt 1 

2 —— 

—^V- 

54Y 

^f|T 

^-^^«TTr, 

'll’Ff-TT^ftMTST, 
f^piT-Jirr^nT i 

-a 

— 

3, —— 

2 

HKTipr Ji'tf 

fw-arrsTjK, 

—frit— 

4, —^— 

3 6-a4?rRTr 

a}g 5r4Y 

oiiT— '^T^ijr, 

■4TSTr-aq?rr*n. 
fsT^rr-^rt^rf?: i 

--4*- ^ 

5. — 

2 7~TT^T 

«fV qf^:erT 

1 


6. —— 


■slY 

»rTq/q>?:-^r^«i5T, 

■4 PTT—aTPfr'TCTT, 
fimr-^q 1 

\ 

7. —ijfr— 


nw-fq^VTi^r, 

fWfrr-^rF i 

— - 

t. —5i^~- 

—— 

^^t ^ #>rr 

»rrq-flTvrqwT 

(ST^q^nr), 

ql^-^rsqryr, 

sjrnT-^3lf*ITV, 

1 

—q^— 





5 



tfra ^ WPRT : Zl, 2000/WTM*T 2®, 192; 

3 4 
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^ 9. finarfr M 5 2-M5fV 

Jm»r?7T2000 


10 




5 3-fH"*TKm 
(?T.^T. ) 




1 1 


—— 


5«-^n 


12 . — 






13. 




I at-^f’vsT^T 


1 

4!T5Ftfi<V 
ireiT 9 

qnrr-fTnrufi, 

—— 

'iff trim 

^r^rnr^fr, w-9fr, 

f»PTT-^ 1 

— 

wlrPTfit RJR 

iiiT5Tr-9a2Tftrifl. 
f^rar—Tprit? 1 

— 

«fr <1*1 ywf 
wiT./^'t.-sr^T ewne, 

3ieVr 1 

Wii im srtftth fVfir 

Ir tnfa5T 

^ t!t 1 


[«. 76/9^rr-fiT.ff./?•»• ^ 
arr^TT 

afV. ^n. TT^TT, wNw 


OIIDEA 

Mew EXcHii. Ihe 9th October, 2000 

O. 164.—Whereas, the Election Commission is satisfied that each conteidag candidate specified 

in column (4) of the Table below at the General Election to the Orissa Legiriatite Assembly held in 2000 from the 
Assembly Constituency as specified in column (3) against his/her name has failed to lodge an account of his/her 
•lection expenses or in the manner required by the law as shown in column (5) of the said Table as required by the 
Representation of the People Act, 1951. and the Rules made thereunder : 

And whereas, the concerned candidate has either not furnished any leason/explanation for the said failure 
even after due notice and the Election Commission, after considering the representation, if any made by him/her 
is satisfied that he/she has no good reason or justification for the said failure : 

Now, therefore, in pursuance of Section 1OA of the Representation of the People Act, 1951, the Elcduon 
Commission hereby declares the persons specified in column (4) of the Table below to be disqualified for biiog 
choaen as, and for being, a member of cither House of the Parliament or of the Legislative Assembly or Legisli^ive 
Gotincilof a State/Union Territory for a period of three years from the date of this order. 
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TABLE 



S. Particulars 

No. 

S. No. St Name of 
Constituency 

Name St Address of 
Candidates 

Reason 

fication 

for Disquali- 

1 2 

3 

4 


5 


1. General Election to the 

23-Suklnda 

8h. Rablndra Kumar 

Failed to 

lodged any 

Orissa Legislative 
Assembly, 2000 


Jamuda 

Vill ; Chandla 

P.O. ; Oobarghati 

Oistt. Jajpur 

account 

expenses. 

of election 

2. -do- 

-do- 

Sh. Manaja Kumrr Jena 
Vtil : Mulasara 

PO : Ranipada 

DIstt. Jajpur 

-do- 


1, -do- 

24-Korei 

Sh. Narayan Mohanty 

PO : Dhanaawar 

Distt. Jajpur 

Vlll : Mrutyunjayr.pur 

-do- 


4. -do- 

2d-DhArmsala 

Sh. Yunus All 

VUl Chandapur 

Post Brahraabarada 

P. S. Dharmsala 

Distt. Jajpur 

-do- 


5. -do- 

27-BarAchatta 

Sh. Iswar Parlda 
▼in/Post Saudia 

Distt. Jajpur 

-do- 


6. -do- 

49-Balipatna 

8h. Banmali Dalai 

Vill/P.O. Bisuanathpur 

PS Balipatna 

Distt. Khurda 

-do- 


T. -do- 

-do- 

Sh. Satyapriya Behera 

Vill BiUpada 

P.O. Binayakpur 

PS Pipli 

Distt. Puri 

-do- 


1. -do- 

-do- 

Sh. Kishore Chandra Jena 
VlUAulpatna (Alupataa) 
P.O. Satapada 

PS Brahmagirl 

Distt. Puri 

-do- 


9. -do- 

52.Plpli 

Sh. Nabina Behera 

At Pada Sahi 

PO/PS Pipli 

Distt. Puri 

-do- 


10. -do- 

53-Nlmspara [SO 

Sh. Bularam Alias 

Buiiram Bhoi 

TiU'/PO. Pahaaga 

Via Nlalt 

PS Niali 

-do- 




Distt. Qittact. 






3 


5 


i 
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11. General Election to the 
Orissa Legislative 
Assembly, 2000 

56-Puri 

Sh. Maheswar Mohanty 

At Marichkota Lane 
Kachcragali, PO Puri, 

P8 Puri Town 

Distt. Puri 

Failed to lodged any 
account of aleetion 
expenses. 

12. -do- 

lO-Gnnupnr 

Sh. Jirmiyo Sabar 

Vill : Patili 

P. O. Tolona 

P. S. Pottaslnjl 

Distt. Rayagida 

-4*- 

13. -do- 

128-Sambalpuf 

Sb. Ramkrishna Maharoand 
At/PO Badabazar 

Distt. Sambalpur 

Oiissa. 

Failed to lodged the 
account in the manne* 
requited by law. 


[No. 76/OR-LA/2000) 
By Ofdei, 
B N CHAWLA, Secy. 
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